Your Right to Immediately Remove Workers
Impaired by Drugs or Alcohol
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Keeping drunk and high workers out of the workplace to prevent danger.

It goes without saying that being drunk or high on the job is a significant
safety risk, especially when the impaired worker performs a safety-sensitive
job. That's why having a policy banning workplace drug and alcohol use and
impairment is a must for just about any site. The problem is enforcement. The
tendency of many employers is to focus on alcohol and drug testing. But while
testing is very important, it also brings complex legal issues into play. And in
an emergency, the immediate objective isn’t testing but getting the impaired
worker off the site as quickly as possible. What often goes overlooked is that
employers have not only the right, but in many cases, the obligation to do just
that.

OHS Workplace Impairment Laws

The OHS laws of 10 jurisdictions include provisions that ban workers from
entering or remaining at a workplace when they’re dangerously impaired by drugs,
alcohol or other substances. In many cases, the rules also require employers to
take steps to ensure that dangerously impaired workers aren’t allowed to enter
or stay. Impairment becomes dangerous when it weakens the worker’s judgment
and/or interferes with his/her normal abilities to do the job in a safe way.

Impairment rules vary in scope:

e General Ban: In BC, Newfoundland, Northwest Territories, Qu[jbec and Yukon,
the bar on workers being at a workplace while impaired applies to all
workplaces;

e Industry-Specific Ban: The express OHS bar on the presence of impaired
workers at the workplace is limited to specific, high-hazard industries
under federal law (coal mines and oil and gas) and in Manitoba (mines),
Nova Scotia (diving operations), Ontario (mines, oil and gas rigs and
diving operations) and Saskatchewan (mines).

Even in the 4 jurisdictions where it’s not expressly spelled out (Alberta, New
Brunswick, Prince Edward Island and Nunavut), the employer’s right to bar
dangerously impaired workers may be implied.
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How to Bar Entry to Impaired Workers

Knowing you can legally keep out and remove workers who are drunk or high when
it’'s necessary to protect safety is all well and good. But exercising those
powers is tricky. The first challenge is to determine whether it’'s necessary to
remove a worker from the workplace. According to guidelines from the Northwest
Territories WSCC, a worker may need to be removed immediately if:

e They’'re involved in a worksite incident or dangerous occurrence and
impairment is suspected;

e Their behaviour or performance is having a serious impact on the worksite,
owing to suspected impairment; or

e Their behaviour or performance is endangering themselves or others.

Implement a Workplace Removal Policy

To ensure the legally sound use of your workplace removal powers, you should
create and implement a written policy that:

e States that workers suspected of impairment will be sent home immediately;

e Defines what impairment means;

e Sets out the responsibilities of owners, managers, supervisors and workers;

e Lists measures to be taken to prevent workers from being impaired;

e Provides for training of supervisors and workers, including with regard to
the signs and symptoms of drug and alcohol impairment;

e Provides for an anonymous method that workers can use to report individuals
they suspect of being impaired to their supervisor;

e Ensures that reported information will be kept confidential; and

e Allows for accommodations for dependencies, addictions and other
disabilities in accordance with human rights laws.
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