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• Recognize and comply with legal obligations

• Employ effective investigation strategies

• Navigate tricky investigation scenarios 

• Avoid common communication errors

Agenda



• Health and safety
• Human rights
• Policy or collective agreement
• Suspicion of misconduct deserving discipline
• Reputational protection

Investigation Contexts (Examples)



• Headley v City of Toronto, 2019 ONSC 4496
• A poorly-conducted investigation can lead to liability and 

additional damages in a wrongful dismissal action

Workplace Investigations Gone Wrong



• Bassanese v German Canadian News Company 
Limited, 2019 ONSC 1343

• The employer was ordered to pay $50,000 in aggravated 
damages for its failure to properly investigate workplace 
harassment

Workplace Investigations Gone Wrong



• Crete v Aqua-Drain Sewer Services Inc, 2017 HRTO 354
• Inadequate harassment investigations can also prove costly in the 

human rights context
• HRTO awarded $20,000 for the violation of the applicant’s right to be 

free from discrimination and harassment for the Company’s failure to 
reasonably investigate and for the discriminatory termination

• Also awarded $21,775 for lost wages
• Employer was required to create a policy including a complaint 

mechanism
• Managers also required to undergo human rights training 

Workplace Investigations Gone Wrong



• Pre-Investigative steps

• Preparation for the interview(s)

• Conducting the interview(s)

• Interview follow-ups 

• Reaching conclusions and preparing the investigation report 

• Post-Investigation steps

Overview of the Investigation Process



• Consider the Complaint
• Verbal
• Written
• Anonymous

Pre-Investigative Steps – The Complaint



• Establish mandate to avoid issue creep

• Review any relevant policies and/or 
collective agreement provisions

• Who should conduct the investigation?
− Internal vs. external investigator
− Lawyer vs. non-lawyer

• Retaining an Investigator
− Wording of retainer letter
− Privilege, if any

Pre-Investigative Steps



• Interview individuals with 
information

• Assess the evidence
• Make conclusions
• Report on findings

Elements of a Workplace Investigation



Effective Investigations

• Treat all complaints seriously
• Thorough

• Objective/unbiased
• Timely 



• Plan, but be flexible

• Remain open minded until completion of
investigation

• Confidentiality versus due process

12

Challenges for an Investigator



• Review complaint
• Review policy and complaint 

procedure (if any)
• Review collective agreement (if 

applicable)
• Preliminary research with respect to 

the parties
• Prepare questions in advance, but 

remain flexible

Preparation for the Interview



• Who to Interview?
• What order?
• Timing
• Location

Logistics of the Interview



Who to Interview and What Order?

• Complainant
• Alleged respondent
• Potential witnesses
• Consider what order makes sense in the circumstances



• Start as soon as practically possible
• Proceed expeditiously
• Simultaneous interviews or back to back
• Be careful with scheduling

Timing



• The workplace or neutral location

• Private

• Undisturbed

Location



• Obtain background and details of the complaint
• Obtain response to the allegations in complaint
• Identify relevant witnesses
• Identify and obtain copies of relevant documents, 

photos, texts, video, etc.   

Goals for the Interview



• Introduction 
• Who you are
• Mandate
• Confidentiality expectations and limitations
• Process

• Confidentiality statement
• Open ended questions
• Summarize allegations and provide sufficient particulars
• Protection from reprisal 

Procedural Considerations



• Written or audio record
• Questions and answers
• Ensure accurate
• No editorial comments or commentary
• Retention

Record Keeping Strategies



• Methods of Interviewing
• In person
• Video conference
• Teleconference 
• In writing
• Try to be consistent

Interviewing



• Build rapport
• Ask open ended questions
• Keep questions succinct 
• Permit individual time to respond
• Seek clarification, if needed
• Ask the “tough” questions

Interviewing



• In interviews, do not:
• Offer your opinion
• Be too friendly or “cross-examine”
• Ask leading questions
• Ask long questions with multiple questions in one
• Interrupt unless:

• Off track
• Incomprehensible 
• Evasive

Mistakes to Avoid During Interviews



• “Is there anything else you would like to tell me that we 
haven’t discussed today?”

• Remind individual about expectations of confidentiality 
• Provide contact information 
• Thank individual for time 

Concluding Interviews



• Follow-up interviews may be necessary to:
• Clarify information
• Deal with contradictory information
• Assist in determining credibility 

Interview Follow-Ups



• Refer back to mandate before preparation of report
• Assess evidence
• Assess credibility
• Make findings of fact
• Make conclusions
• Burden of proof

Before Report



• Depends on the mandate but often elements of a comprehensive report include:
• Introduction

• Mandate
• Parties and witnesses
• Outline process
• Summary of allegations

• Summary of evidence 
• By individual
• By allegation
• Or other relevant breakdown

• Factual analysis
• Legal analysis (if applicable and requested)
• Findings and conclusion
• Recommendations (if requested)

Preparing the Report



• Disclosure of Results
• Complainant
• Respondent

• Consider advising participants matter concluded
• Be careful with report

• Retention
• Delivery of report and/or findings

Post-Investigation



This presentation is for general discussion purposes and does not constitute legal advice or an opinion.
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