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The 5 Top Stories in OHS Compliance that 
Almost Nobody Is Paying Attention to 
Because of COVID-19  
If not burnout, you may at least be suffering from COVID-19 fatigue right now. And you’re not alone. The 
monster virus has seemingly consumed everything in its path over the past 6 months, including the 
world’s attention. Although understandable, the fixation on COVID-19 may distract you from the other 
significant developments affecting your company and its OHS program. Here’s a look at the 5 most 
significant non-COVID-19 stories of 2020 and the compliance challenges and opportunities they pose. 

1. NEW OHS HARASSMENT LAWS 
Although workplace violence existed, it wasn’t 
recognized as a “thing” back in the late 70s 
and early 80s when the provinces first began 
adopting their OHS laws. It would take another 
several decades to fix that problem and add 
violence protections to OHS laws. That same 
pattern has recurred with regard to harassment 
over the past decade. It began in 2010, when 
Ontario adopted Bill 168 requiring employers to 
implement measures to prevent and respond 
to not only violence but also harassment in the 
workplace. Many provinces soon followed suit. 
The past 2 years have seen the completion 
of the cycle with 6 jurisdictions adding new 
workplace harassment rules patterned after the 
Bill 168 model to their own OHS regulations, most 
recently in PEI where the new requirements took 
effect on August 1. The other 5 are NB, NL and the 
3 territories.   
The Compliance Challenge: The Bill 168 model 
requires employers to adopt a workplace 
harassment code of practice or program that 
includes 4 basic elements:
 � A corporate statement condemning 

harassment;
 � Mechanisms workers can use to report 

harassment; 
 � Procedures for investigating and resolving 

harassment complaints, including via 
imposition of discipline where necessary; 
and 

 � Training and education on harassment 
and the harassment program. 

2. C-65 REINVENTS THE MODEL FOR 
WORKPLACE HARASSMENT & VIOLATION 
REGULATION
Ironically, the Bill 168 model that finally took 
nationwide hold in 2020 may actually become 
obsolete on Jan. 1, 2021 when the federal C-65 
system goes into effect. The recent Me Too 
Movement made it painfully clear that the Bill 
168 model wasn’t doing enough to prevent 
harassment in the workplace and that a reboot 
was needed. The C-65 system is the answer to 
that call. And while it applies only to federally 
regulated employers, C-65 is likely to become 
the new state-of-the-art that catches on in other 
jurisdictions the way that Bill 168 did when it 
debuted. 
The Compliance Challenge: C-65 requires 
employers to do everything Bill 168 does but also 
adds new duties, including the obligation to: 
 � Perform workplace harassment hazard 

assessments; 
 � Implement workplace violence and 

harassment emergency procedures; and 
 � Provide support to victims. 
Most significant of all is the elaborate new process 
employers must use to ensure workplace violence 
and harassment complaints are investigated and 
resolved fairly and impartially. The idea is to give 
employees a greater say and confidence in the 
complaint process so that employees will actually 
come forward and report them the way they were 
afraid to do before. 

3. RAMPED UP OHS ENFORCEMENT  
While relaxation of regulatory requirements 

...continued on page 2
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and enforcement efforts was a commonly used pandemic relief 
measure, employers got no relief on the OHS front. In fact, OHS 
enforcement actually intensified in much of the country. Even 
though in-person inspections were reserved for the most serious 
cases, OHS agencies remained very much open to field calls and 
complaints, which apparently came in at unusually high volumes. 
Enforcement was particularly aggressive in Ontario, which hired 
58 new MOL inspectors and maintained its aggressive targeted 
industry inspections campaign without interruption during the 
pandemic. Québec also stepped up OHS enforcement, deploying 
more than 1,000 CNESST inspectors to focus on retail, personal care, 
manufacturing, finance and other sectors, especially in Montreal.
The Compliance Challenge: OHS enforcement pressure will 
continue to intensify as inspectors return to the field to concentrate 
not only on the “usual suspects” like falls and machinery but also on 
whether employers are obeying COVID-19 public health guidelines, 
emergency decrees and municipal bylaws.    

4. NEW OHS PENALTIES  
Continuing previous trends, many jurisdictions have or are 
considering adopting new laws to increase OHS penalties and 
broaden the powers of government inspectors and investigators. 
Notable examples from 2020: 

 � New Administrative Monetary Penalties (AMPs) of up to 
$50,000 took effect in the federal jurisdiction; 

 � AMPs for OHS violations also took effect in New Brunswick; 
 � BC tabled Bill 23 allowing WorkSafeBC investigators to search 

and seize evidence without a warrant and authorize courts 
to order convicted defendants to publish embarrassing 
notices describing the details of their OHS offences; and

 � The Manitoba Assembly is considering legislation (Bill 
12) to double maximum penalties for a WSHA violation to 
$500,000 for a first offence and to $1 million for a second 
and subsequent offence. 

The Compliance Opportunity: The step up in enforcement and 

penalties, which has been going on for many years and in many 
jurisdictions, can help you persuade your CFO of the value of your 
OHS program and defend, if not increase, your department budget.  

5. COURT SETS HIGHER BAR FOR MARIJUANA TESTING 
OF SAFETY-SENSITIVE EMPLOYEES 
Even though it’s getting less attention, the court room conflict 
between employers and unions over the boundaries of drug 
testing as a workplace safety policy continues to rage, with nearly 
half a dozen important cases decided since the pandemic began. 
Arguably, the most significant case comes out of Newfoundland 
and involves the perennial problem of marijuana testing, namely, 
that a positive test doesn’t prove impairment at the time of testing 
because continues to metabolize hours after the high is gone. 
In this case, the employer wouldn’t hire a construction worker who 
admitted to legally vaping 1.5 grams of medical marijuana containing 
high THC levels after work due to pain from Crohn’s disease. The 
worker was entitled to accommodations, the Newfoundland 
arbitrator ruled, but without a test capable of detecting current 
impairment, hiring him for a safety-sensitive job would be undue 
hardship. 
The case came to the Newfound Court of Appeal which concluded 
that lack of a test is too easy an excuse since all employers must 
do to deny employment to marijuana users is show their jobs are 
safety-sensitive. The standard should be higher, said the Court. 
Maybe there are other ways to determine a worker’s fitness for duty, 
like a daily pre-shift functional assessment. Employers should have 
to prove they considered these alternatives and explain why they 
were rejected [IBEW, Local 1620 v Lower Churchill Transmission 
Construction Employers’ Association Inc., 2020 NLCA 20 (CanLII), 
June 4, 2020].  
The Compliance Challenge: Although binding only in Newfoundland, 
the Lower Churchill case could prove influential elsewhere. There’s 
also the chance of a Canadian Supreme Court appeal. But it’s far 
from assured that the high court would take the case, let alone 
strike it down. 

https://ohsinsider.com
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The 10 Things to Include in Your Mandatory Workplace 
Mask Policy 
What began as a public health guideline has evolved into a legal 
duty with municipalities across the country adopting bylaws 
requiring individuals to wear masks or face coverings in enclosed 
indoor public spaces and workplaces. As a result, you need to adopt 
and enforce a mandatory mask policy at your own facilities. While 
mask requirements vary slightly by jurisdiction, here are the 10 
basic elements they should include. 
1. POLICY STATEMENT 
Start by stating that all entrants must wear a proper mask or face 
covering and that failure to comply will be grounds for denial of 
entrance or immediate removal and, if the violator is an employee, 
discipline up to and including termination.
2. STATEMENT OF PURPOSE
Indicate that the purpose of this policy is to prevent COVID-19 
infection and ensure compliance with regulatory requirements and 
public health guidelines. 
3. DEFINITION OF “MASK”
There needs to be a specific definition of what constitutes a mask, 
namely, a non-medical face mask, bandana or other covering that:

 � Goes over the nose and mouth; 
 � Ties around the ears or back of the head;
 � Fits snugly against the sides of the face and;
 � Is secured under the chin.

Just as importantly, you want to clarify what a mask does not 
include, namely, the N95 type filtered medical mask required by 
healthcare workers nor a face shield that protects only the wearer. 
4. WHOM THE POLICY COVERS
Explain that the mandatory mask policy covers not just employees 
but all building entrants, including contract workers, vendors, 
clients, customers, visitors and guests, unless an exemption applies. 
5. WHERE THE POLICY APPLIES & DOESN’T APPLY 
Clarify that the policy covers not just all indoor spaces but also 
outdoor work areas where proper social distancing can’t be 
maintained, as well as in company vehicles. Also list exceptions 
where people don’t have to wear a mask, which may differ by 
jurisdiction but typically includes: 

 � Work or time spent alone in a personal office or workspace;
 � Walking, exercising or other outdoor activity where 

individuals are at least 2 meters/6 feet apart; 
 � Driving a single-occupancy vehicle; 
 � Telework; or 
 � Other operations, conditions or situations where people are 

alone in a personal room or space or assembled but still 

maintain the required social distancing boundaries.  
6. MASKS DON’T REPLACE REQUIRED PPE
Clarify that wearing a mask in no way relieves employees of their 
duty to use the job-specific PPE required by your company’s safe 
work procedures and OHS policies. 
7. EXEMPTIONS
Establish legitimate exemptions where wearing a mask could 
actually endanger the user, such as when:

 � A medical professional has advised that wearing a mask 
may pose a health risk or impair the user’s breathing; 

 � Wearing a mask would create a health or safety risk to the 
wearer under federal, provincial or local regulations or OHS 
guidelines; 

 � The user can’t put on or take off the mask without assistance; 
 � The user is deaf or hard of hearing and relies on facial and 

mouth movements to communicate; or
 � The user is a baby or toddler under 2-years-old. 

8. ACCOMMODATIONS
In addition to health and safety exemptions, human rights laws 
require you to make reasonable accommodations for disabilities, 
religious beliefs and other protected characteristics to the point of 
undue hardship.  
9. EMPLOYER RESPONSIBILITIES
List the roles and responsibilities of different stakeholders under 
the Policy, starting with company management as employer. Under 
the OHS laws of most jurisdictions, employers must supply required 
PPE at their own expense, except for personal items like safety 
boots. While it’s unclear which side of the line COVID-19 masks fall, 
best practice seems to dictate that employers furnish the masks but 
allow employees to pay for and use their own masks instead. Other 
employer responsibilities include ensuring signs are posted, proper 
disposal or cleaning is arranged and training is provided.  
10. OTHER ROLES & RESPONSIBILITIES
Other roles and responsibilities to address: 

 � Department heads should assess and identify mask supply 
needs, ensure signs are posted and rules are followed in 
their work area; 

 � In addition to carrying out the responsibilities exercised 
by department heads at smaller organizations without 
departments, supervisor should also deliver the necessary 
mask training and instruction and enforce the mask rules; 
and

 � Employees should be responsible for properly using and 
either disposing of or laundering/storing their masks.  
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COMPLIANCE CHEAT SHEET
Arc Flash & Energized Equipment Requirements 
Exposure to energized electrical equipment and conductors 
(“electrical equipment”) accounts for roughly 1 in 10 workplace 
injuries and 3 of 100 work fatalities. Those figures are substantially 
higher in the construction industry. Electrical equipment poses 
2 kinds of hazards: shock and arc flash. Canadian OHS laws tend 
to concentrate more on the former. Here’s a look at the arc flash 
requirement. Go to the OHSI website to access an “Around the 
Provinces” summary listing the energized limits of approach rules 
in each jurisdiction. 
ARC FLASH HAZARDS
An arc flash occurs when electrical energy passes through air from 
a high voltage down to a low voltage (usually ground) conductor, 
resulting in extreme heat and a blinding flash of light potentially 
detonating a fire or explosion. It only takes a few milliseconds, 
typically as a result of deteriorating insulation in aging equipment, 
poor installations, dust and debris in the electrical components, and 
improper or accidental connection of tools. 
OHS LAW REQUIREMENTS
In addition to panel design, grounding and installation standards, 
OHS laws require employers to isolate and control hazardous 
energy sources before service, repair and maintenance work is 
done on electrical equipment. These so-called lockout requirements 
primarily protect the personnel who actually work on the equipment. 
The problem is that arc flash can injure more than just the workers 
in direct contact with electrical equipment; it can also put those 
who are simply near it in peril.  
LIMITS OF APPROACH 
Where work is conducted on or near energized electrical 
equipment, the preferred means of preventing arc flash is to ensure 
the equipment is totally deenergized and isolated. If that’s not 
reasonably practicable, there should be physical or mechanical 
barriers to prevent access. Most jurisdictions also establish limits 

of approach, i.e., specific minimum distances that workers and their 
vehicles, tools and equipment must remain from energized electrical 
lines, equipment and conductors. The distance of approach limits 
vary depending on: 
 � The voltage of the equipment—the higher the voltage, the greater 
the required distance of separation; and 
 � Which workers are exposed. The general rule is that workers that 
have completed the training and obtained the electrical work 
credentials necessary to be considered “qualified persons” can 
get closer than workers that aren’t qualified persons; and 
 � The type of work performed. Normal limits of approach don’t 
generally apply to tree trimming, power line work and other 
operations where getting close to energized electrical equipment 
can’t be avoided and which are thus subject to operations-specific 
requirements. 

As usual, PPE is the protection of last resort to be used to complement 
engineering controls or when those solutions aren’t reasonably 
practicable to implement. PPE for work on or near exposed parts 
of energized electrical equipment include rubber gloves, mats and 
shields and insulated footwear to prevent shock and burns. 
VOLUNTARY STANDARDS
The OHS laws are general and don’t go into much technical detail 
about arc flash. In fact, they don’t even use the term at all. To fill 
in these critical details, employers must look to technical sources, 
starting with non-government voluntary standards. For arc flash 
hazard control in Canada, the key voluntary standards include:  
 � Canadian Electrical Code (CEC) Rule 2-306; 
 � National Fire Protection Association (NFPA) Standard NFPA 70E; 
and 
 � Canadian Standards Association (CSA) Z462. 
The CEC standard is intended for those who design, install and 
inspect electrical installations and is somewhat limited in scope. 
NFPA 70E is more comprehensive but it comes from the U.S., even 
though it was the primary standard in Canada for a long time. CSA 
Z462, which was published in 2009, follows the NFPA 70E framework 
but converts it into a Canadian standard and has replaced NFPA 70E 
at many companies in this country.    
WHAT CSA Z462 REQUIRES
CSA Z462 requires employers to implement an electrical safety 
program to ensure an “electrically safe work condition.” The program 
must include the following elements: 
1. Arc Flash Risk Assessment 
Before workers work on or near exposed energized electrical 
equipment, a qualified person must perform a hazard 

https://ohsinsider.com/how-close-can-workers-be-to-exposed-energized-electrical-equipment-and-conductors/
https://ohsinsider.com/how-close-can-workers-be-to-exposed-energized-electrical-equipment-and-conductors/
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OHS LAWS
The 10 Most Important New OHS Laws of 2020—So Far   
While you continue to wrestle with coronavirus issues, don’t lose sight of the other important new OHS laws that are being adopted across 
the country. Here’s a quick rundown of what we consider the 10 most important new OHS laws and regulations of 2020, so far. You can go to 
the OHSI website for detailed analysis and information on each law. 

 
JURISDICTION LAW STATUS/EFFECTIVE DATE

FEDERAL C-65 workplace violence + harassment requirements Take effect Jan. 1, 2021

ONTARIO New respiratory protection requirements Took effect Jan. 1, 2020

FEDERAL New confined spaces requirements Take effect Jan. 1, 2021

ALBERTA Revised rules for determining if joint health and safety committee is 
required

Took effect Jan. 31, 2020

SASKATCHEWAN New radiation safety rules Passed in March but not yet proclaimed effective

FEDERAL New Administrative Monetary Penalties (AMPs) for OHS violations Took effect Jan. 1, 2020

BC Bill 23 expansion of WorkSafeBC investigators powers, including 
warrantless searches

Passed Second Reading July 20, 2020

ONTARIO Revisions to Pre-Start Review rules Proposal stage—public review ended April 30 

ALBERTA Bill 21 revisions to AMPs rules Took effect July 23, 2020

NEW BRUNSWICK Bill 27 mandatory re-employment + return to work for injured workers Took effect Jan. 1, 2020

assessment to determine if an arc flash hazard exists and, if so, 
what safety measures must be implemented. There must be a 
parallel assessment for shock hazards. The assessment must be 
reviewed at least every 5 years, and updated when changes are 
made to the system. 
2. Arc Flash Boundary
As part of the assessment, the qualified person must determine 
the arc flash boundary, i.e., the distance at which the incident 
energy equals 5 Joules/cm2(1.2 calories/cm2). The arc flash 
boundary is designed to prevent second degree burns and can 
be longer or shorter than the limited approach (shock) boundary. 
3. Required PPE
The qualified person must determine what PPE and clothing 
should be required by personnel within the arc flash boundary 
using one of the following methods: 
Option 1: Incident energy analysis method: The preferred method 
is to select PPE and arc-rated clothing based on the incident 
energy exposure associated with a specific task. Incident energy 
varies with distance from the arc source.  A working distance of 
18 inches is typically used for equipment rated at 600 volts and 
below. Additional PPE must be used for any parts of the body that 
are closer than the working distance. 

Option 2: Table method: The other method is to select PPE and 
protective clothing based on the task to be performed using the 
default working distance of 18 inches. The Standard includes 
tables listing the Hazard/Risk Category (HRC) of particular tasks.  
4. Equipment Labelling
There must be a label on the exposed, energized electrical 
equipment warning of the danger of arc flash that lists:  
 � The nominal system voltage; 
 � The arc flash boundary; 
 � The required PPE within the arc flash boundary, i.e., either 
the available incident energy with corresponding working 
distance, or PPE category from the tables; and 
 � The date the information was determined.

CONCLUSION
Unlike some CSA and other voluntary standards, neither CSA Z462 
nor NFPA 70E are incorporated by reference into the OHS laws. But 
OHS coordinators need to keep in mind that simply following OHS 
requirements is the minimum necessary and that implementing 
more extensive measures provided by voluntary standards may 
be called for to provide a greater level of safety. This is particularly 
likely to be the situation when dealing with electrical safety. 
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BUSINESS CASE FOR SAFETY
Showing How Workplace Stress Hurts the Bottom Line 
1 in 5 Canadians experience a mental health problem or illness each year, which equates to 500,000 employees unable to work each week, 
according to the Mental Health Commission of Canada (MHCC). And among those suffering from mental health issues, more than 1 in 3 cite 
workplace stress as the primary cause.    
Workplace stress is as old as the workplace itself. But recognition 
of it as an occupational hazard didn’t happen until modern times. 
Unfortunately, not all CEOs have gotten the message. As an OHS 
director, you must persuade your own CEO that stress is a problem to 
take seriously, particularly in the current pandemic. How? By relating 
the problem to dollars, of course. Here’s a proven strategy to educate 
your CEO to the dangers of workplace stress and the need to invest 
company resources to combat it. 
THE BUSINESS CASE FOR PREVENTING WORKPLACE STRESS
It’s a simple case: Workplace stress costs companies a lot of 
money. Even before the pandemic, mental stress was the fastest 
growing source of workers comp claims. Anxiety and displacement 
from COVID-19 will only accelerate that trend. Stress also reduces 
profitability by reducing productivity. 
Here’s some good hard data to make your point. According to the 
World Congress on Health and Safety at Work, of the 40.2 million 
working days lost by worldwide businesses each year, 13.4 million 
are from stress, anxiety and depression. Congress delegates say that 
stress is on pace to become as pervasive and costly to businesses 
as “traditional” workplace hazards like fall, machine and chemical 
hazards.  
DEMONSTRATING THE HIDDEN COSTS OF MENTAL STRESS
To persuade your CEO to invest company resources, you must clearly 
explain exactly how workplace stress hurts the business. That’s 
tricky because stress isn’t a line item cost listed on the typical profit 
and loss statement. It’s a bundle of hidden costs that includes:
1. Higher Injury & Illness Rates 
The more stress workers experience at work, the more likely they are 
to engage in unsafe behaviour. The result is greater risk of incidents, 
personal injury and damage to equipment and machinery. The link 
between stress and incidents isn’t just a matter of common sense. 
It’s well documented. Here are a few good studies to cite: 
 �  Nakata, Ikeda, Takahashi, et al., Impact of psychosocial job 
stress on non-fatal occupational injuries in small and medium-
sized manufacturing enterprises, American Journal of Industrial 
Medicine, 2006;

 �  Goldenhar, Williams and Swanson, Modelling relationships 
between job stressors and injury and near-miss outcomes for 
construction labourers, Work & Stress, 17:3, 2010; and

 �  P. Dorman (2000), The Economics of Safety, Health and Well-
being at Work: An Overview, International Labour Organization, 
Geneva. 

2. Increased Absenteeism 
Studies also confirm that workers under stress are more apt to call 
in absent, either because they’re genuinely ill or they’re faking illness 
to avoid going to work. 

Workers’ Comp & Mental Stress
Workers’ comp claims for mental stress have increased 
dramatically in recent years. And so have the coverage 
parameters. Historically, workers comp benefits were available 
only to workers who experienced mental illness or disorder 
from a discrete and traumatic event at work, e.g., watching 
a co-worker get killed. Many jurisdictions now cover not 
only traumatic but also cumulative mental stress developed 
gradually over an extended period of exposure to non-traumatic 
workplace stressors such as bullying or harassment. However, 
worries over job security, deadlines, dislike of colleagues or 
supervisors and other stress that people routinely experience 
on a job don’t count as stressors. 

3. Higher Turnover 
Workers experiencing work-related stress are more likely to leave 
the company. In addition to losing good people, companies incur 
high administrative costs in seeking replacements, especially if the 
company gains a reputation for being a stressful place to work. 
Go to the OHSI website for a Model Worksheet you can use to 
calculate the financial impact of workplace stress on your company 
each year.
4. Premature Retirement
Stress causes more senior workers whose experience enhances 
their value to your company to retire before they’re ready. Result: 
High replacement costs and, in many cases, the need to shell out 
lump sum retirement and pension payments. 
5. Reduced Productivity
Workplace stress harms workers’ productivity and performance. 
The effect of stress on productivity is hard to measure; but it’s real. 
CONCLUSION
The good news is that workplace stress can be managed, e.g., via 
implementing an Employee Assistance Program. But these solutions 
cost money and time. Hopefully, this briefing will help you make a 
strong case to secure the necessary resources from your CEO. 

https://ohsinsider.com/workplace-stress-costs-calculation-worksheet-2/
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CASE ALERT
Employer Slammed for Dismissing Worker’s Violence 
Complaint without an Investigation   
Does the Section 20.9(3) obligation to have a competent person 
investigate a workplace violence complaint really mean what it 
says? Or do employers have leeway not to waste their time and 
energy investigating complaints that “obviously” lack merit? 
THE CASE
That was the question at the heart of a new federal case involving 
a food inspector who claimed his supervisor threatened him 
with violence. Management, who was aware of the inspector’s 
long-running and nasty battle with supervisors over the special 
stand-up desk the inspector claimed he need to accommodate 
his work-related back injury, was more than a little skeptical of the 
claim and concluded it wasn’t necessary to investigate because it 
was “plain and obvious” that no violence had occurred. A federal 
OHS inspector cited the employer for not appointing a “competent 
person” to investigate to investigate as required by Section 20.9(3). 
The employer appealed. 

THE RULING
Section 20.9(3) needs to be taken with a grain of salt, the employer 
argued. Surely, there must be some kind of preliminary screening 
mechanism to avoid the need for employers to investigate violence 
complaints that are “plainly and obviously” without merit. But the 
federal OHS tribunal disagreed, noting that neither the Canada 
Labour Code nor COHS regulations mention anything about a 
screening mechanism or “plain and obvious” exemption. It’s up to 
the “competent person” and not the employer to review violence 
claims, the tribunal concluded [Canadian Food Inspection Agency v. 
Public Service Alliance of Canada, Case No. 2017-36, April 16, 2020]. 
THE MORAL
Dismissing a worker’s violence complaint out of hand without an 
investigation is highly problematic, especially if your company is 
subject to federal OHS regulations.  

ASK THE EXPERT
Can We Make Symptomatic 
Workers Self-Isolate without 
a Positive Test?
 QUESTION 
Can we require a worker who’s exhibiting COVID-19 symptoms to self-isolate 
for 14 days even though she hasn’t been tested for COVID-19? 
ANSWER
No. Under current public health guidelines, symptoms aren’t enough and 
you need a positive test or other confirmation of COVID-19 infection to 
require a worker to go into self-isolation.
EXPLANATION
What you can and should do is require the worker to go home and strongly 
urge her to get tested right away. Technically, you can’t require her to get 
tested. However, if she shows up the next day and still has symptoms, you 
can again send her home and advise her to get tested. And do the same 
thing the next day and the day after that and so on until either one of 2 
things happen: 
 � The symptoms resolve; or 
 � The worker tests positive (or the diagnosis of COVID-19 is otherwise 
confirmed), in which case, you can require her to go into self-isolation. 

Do Work Refusals Have to Be 
in-Person?
 QUESTION 
Is a worker allowed to initiate a work refusal without actually showing up 
for work? 
ANSWER
Normally, no; but for COVID-19, maybe. 
EXPLANATION
Normally, workers must be present at the workplace and report their 
refusal and reasons for engaging in it directly to a supervisor. But fear of 
contracting COVID-19 is causing some workers to stay home and not go 
to work altogether. This is an extension of refusal rights beyond what was 
contemplated by current OHS rules and whether it will be permitted by OHS 
administrators, tribunals, courts and arbitrators remains to be seen. 
So far, just one agency has weighed in on this issue. In guidance issued 
at the end of March 2020, WorkSafeNB said that "given the unique 
circumstances" of the COVID-19 pandemic, it WOULD accept such refusals, 
provided that the employer agrees to this process. "If all parties agree to this 
new process then the matter will be addressed through phone calls, emails 
or other remote means," according to the agency. 
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British Columbia
OHS CHANGES 
From now through Oct. 2, WorkSafeBC is holding 
public review on proposed changes to the following OHS 
regulations: 
	�  Part 6: Restricted entry intervals for pesticide 

application 
	� Part 8: High visibility apparel standards 
	� Part 16: Mobile equipment
	� Part 18: Traffic Control
	� Part 21: Blasting operations. 

Yukon
DRUG & ALCOHOL
As in other parts of the country, the 
pandemic has aggravated the opioid drugs crisis in 
Yukon. The Chief Medical Officer of Health reports that 
the number of drug overdose deaths in the territory 
so far this year has spiked to 13, 11 of them from opioid 
drugs. 

BC

YT

Northwest Territories
WORKERS COMPENSATION
WSCC assessment payments resumed on August 
1; the second payment and final payment for 2020 is due 
Oct. 1. NWT and Nunavut employers may also adjust their 
pre-pandemic payroll estimates to reflect COVID-19 staff 
reductions.    

NT
Nunavut
WORKERS 
COMPENSATION 
The WSCC will review these policies at its Sept. 
governance meeting: 
	�  Policy 00.05.01, Determining Status of Person 

under Workers Comp Act: Employer
	�  Policy 00.05.02, Determining Status of Person 

under Workers Comp Act: Workers
	� Policy 00.06, Third Party Actions
	� Policy 10.02, Workers’ Protection Fund 

Investments.  

Saskatchewan
E1 FORM
Key features of the new online E1 Employer’s 
Initial Report of Injury Form the WCB plans to roll out this 
fall:
	� Document upload feature enabling employers 

to attach accident photos, incident reports, 
medical notes and other documentation to their E1 
submissions

	� Fewer required fields and questions
	� Updated dashboard and technical compatibility.  

SK

Alberta 
WORK REFUSALS
CTV reports that there were 18 COVID-19 work refusals 
in Alberta since the pandemic began through the end 
of June. In all cases, the work refusal was resolved in 
the employer’s favour without a finding of danger. 

AB

Manitoba
DRUG TESTING
A railway worker who tested 
positive after a near-miss admitted 
to using pot the night before but 
denied being high when the incident 
happened. But the court said the 
medical evidence proved current 
impairment [UNIFOR and its Local 100 
v. Canadian National Railway, 2020 
MBQB 91 (CanLII), June 8, 2020]. 

Ontario
WORK REFUSALS
Ontario had 278 COVID-19 work refusals between 
March and June, the most of any province by far. Following 
the pattern of other jurisdictions, the MOL denied all but one 
of those refusal claims and ordered the refusing worker(s) 
back to work.

Month In Review
A roundup of new legislation, regulations, government 
announcements, court cases and arbitration rulings.

Visit OHSInsider.com for the complete Month-In-Review
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Nunavut
WORKERS 
COMPENSATION 
The WSCC will review these policies at its Sept. 
governance meeting: 
	�  Policy 00.05.01, Determining Status of Person 

under Workers Comp Act: Employer
	�  Policy 00.05.02, Determining Status of Person 

under Workers Comp Act: Workers
	� Policy 00.06, Third Party Actions
	� Policy 10.02, Workers’ Protection Fund 

Investments.  

Manitoba
DRUG TESTING
A railway worker who tested 
positive after a near-miss admitted 
to using pot the night before but 
denied being high when the incident 
happened. But the court said the 
medical evidence proved current 
impairment [UNIFOR and its Local 100 
v. Canadian National Railway, 2020 
MBQB 91 (CanLII), June 8, 2020]. 

MB

Ontario
WORK REFUSALS
Ontario had 278 COVID-19 work refusals between 
March and June, the most of any province by far. Following 
the pattern of other jurisdictions, the MOL denied all but one 
of those refusal claims and ordered the refusing worker(s) 
back to work.

ON

Québec
WORKERS COMPENSATION
In response to the pandemic, CNESST cut the 
average Fund for Occupational Health and Safety (FSST) 
contribution rate for 2021 from $1.85. to $1.77 per $100 of 
assessable payroll. Meanwhile, the deadline for employers to 
make their 2020 Statement of Account payments is Aug. 31.

QC

Newfoundland & Labrador
WORK REFUSALS 
According to a CTV report, there have been 27 COVID-19 work 
refusals in Newfoundland since the pandemic began, all in the health 
care industry and all resulting in a finding of no danger to the refusing 
worker. 

NL

Prince Edward 
Island
WORKERS INJURIES
The WCB’s newly released 2019 Annual Report 
doesn’t list an injury frequency rate for the most 
recent year. The lost-time injury frequency rate in 
2018 was 1.49 per 100 workers, as compared to 1.48 
in 2017. There were no reported fatalities this year, 
after only 1 in 2018. 

PE

Nova Scotia
FACE MASKS 
Effective Aug. 1, it’s mandatory to wear 
non-medical masks in workplaces and indoor 
public places. The Nova Scotia Human Rights 
Commission reminded businesses of their duty 
to make accommodations for those who can’t 
wear a mask for medical and other personal 
reasons, such as allergies, autism and other 
cognitive disabilities or breathing troubles. 

NS
New Brunswick
WORK INJURIES
Time-loss injury rates declined from 1.7 to 
1.5 per 100 workers and fatalities fell from 28 to 14 but 
claims keep taking longer to process, up from 247 to 
269 days on average. Those are the key findings from 
WorkSafeNB’s newly published 2019 Annual Report.  

NB

Federal 
CONFINED SPACES
Key new federal confined spaces duties taking effect Jan. 1, 2021: 
	�  Identify all confined spaces and determine which are hazardous confined 

spaces
	�  Maintain 19.5% minimum oxygen level inside 
	�  Develop emergency procedures and ensure continuous atmospheric monitoring 

for hazardous confined spaces 
	� Extend protective measures to workers of contractors entering hazardous 

confined spaces.

FED

NU
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CASE ALERT
Are Safety Incidents Legitimate Grounds for Post-Incident 
Drug Testing?        
Two safety-sensitive workers had to submit to drug and alcohol 
testing after being involved in separate safety incidents. The first 
worker seriously injured himself by kicking a steel crowbar he was 
using to try to move a heavy load; the second worker was involved 
in a forklift spill with no injuries and only minor property damage. 
Both tested negative. The question: Was the company justified in 
requiring them to undergo post-incident testing? Yes, for the first 
worker and No for the second, concluded the Alberta arbitrator. The 
first worker’s decision to kick a load that could have easily been 

moved with a forklift was “impetuous and rushed,” not to mention 
out of character for a veteran worker with his excellent safety 
record; the second incident, by contrast, was fairly insignificant and 
thus not grounds for post-incident testing. However, since operator 
error was clearly involved and the forklift driver had been involved 
in 2 previous incidents, the company was justified in issuing him 
a warning [Interfor Acorn v United Steelworkers, Local 2009, 2020 
CanLII 47162 (AB GAA), June 17, 2020]. 

INSPECTIONS
3 Common Pitfalls to Avoid During a Government OHS 
Inspection   
Mishandling a government OHS inspection can get your company 
into serious hot water even if its health and safety program is top 
notch. Regrettably, the tendency to panic when the inspector shows 
up is a surefire recipe for inspection calamity. Here are 3 mistakes 
that, while seemingly obvious, are all too commonly made during 
the inspection process. If you don’t believe us, just look at the cases 
below.   
Trap #1: Refusing to Let OHS Inspectors In
OHS laws give inspectors broad powers to conduct inspections, 
including the right to enter a workplace, examine machinery and 
equipment and review records. And unless they’re conducting a 
criminal investigation, they don’t need a search warrant to do any 
of these things. Companies that don’t cooperate with inspectors 
while they perform their inspection duties risk obstruction charges.
Example: MOL inspectors show up at an Ontario auto body shop 
for an unannounced safety inspection but the owner won’t let 
them in. The owner also verbally abuses and tries to intimidate the 
inspectors. The owner is convicted of obstruction and sentenced to 
7 days in jail and 6 months’ probation [R. v. Ace Automotive, Govt. 
News Release, Sept. 22, 2005].
Trap #2: Ordering Inspectors to Leave 
The authority of an OHS inspector isn’t unlimited. But you need to 
be very careful about how you respond if you think an inspector 
is going too far. Tossing the inspector out the door or even asking 
him/her politely to leave will almost certainly lead to obstruction 
charges. 
Example: A Nova Scotia environmental inspector approaches the 
site’s general manager, introduces himself and hands over his 
business card. He then asks about some drums that appear to be 

the source of the oil spill he’s looking into as well as a few items that 
suggest the presence of an underground petroleum storage tank. 
The general manager becomes upset, yells “Your inspection is over,” 
and orders the inspector to leave. 
The general manager court claims that he thought the inspector was 
an intruder but the court brushes the argument aside and convicts 
him of obstruction. The inspector had clearly identified himself as 
an inspector and provided his business card as verification. If the 
general manager had any doubts about the inspector’s identity, 
he could have taken the “common sense” approach of calling the 
number on his business card [R. v. O’Hara, [1993] N.S.J. No. 595].
Trap #3: Threatening Inspectors
While an inspection can be a stressful experience, especially if the 
inspector indicates that there’s some sort of a problem or violation, 
you simply cannot allow yourself to lose your composure and utter 
anything that sounds even remotely like a threat. 
Example: Newfoundland inspectors determine that a logging 
operation lacks sufficient firefighting equipment and tells the 
brothers who own the operation that they’ll have to shut down. The 
brothers blow a gasket and threaten to kill the inspectors. Result: 
They’re convicted of threatening a peace officer, sentenced to 60 
days in jail and 18 months’ probation and barred from possessing 
a firearm for 3 years [R. v. Smith, Govt. News Release, Feb. 2, 2007].
CONCLUSION
It’s critical that everyone keep a cool head when an OHS inspector 
shows up. But that’s often easier said than done. Go to the OHSI 
website for an OHS Inspection Policy you can adapt to prepare 
your workplace staff for inspections and avoid these and other 
inspection traps. 

https://www.canlii.org/en/ab/abgaa/doc/2020/2020canlii47162/2020canlii47162.html
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EHS COMPLIANCE
When Is a CEO Personally Liable for a Corporation’s 
Environmental Offence? 

  

Officers and directors can be held personally accountable for the 
environmental offences their corporations commit. There are 3 basic 
theories of liability. Directors and officers may be liable: 
 �  As principals, that is, as the persons who actually committed the 
act or omission that violates the law; 

 �  As a party to an offence committed by the company; and/or

 �  Where an environmental law specifically says that a company’s 
officers and directors can be held personally liable for a particular 
offence.

Here are a pair of cases in which a court applied these theories to an 
actual situation in determining whether to hold a corporate director 
personally liable for a company’s environmental violations. 

DIRECTOR IS PERSONALLY LIABLE FOR COMPANY’S 
ENVIRONMENTAL OFFENCE
What Happened
After extinguishing a building fire, firefighters smelled oil in the 
basement near the oil tank. Although they didn’t see any actual oil, 
they noticed oil stains on the basement floor. So, they inspected 
the outside of the building and again smelled oil in and around a 
catch basin and a ditch leading across the road and into a brook. 
The director of the company that owned the building laid down 
absorbent pads next to the catch basin and ditch. However, a 
government environmental officer ordered the company to hire 
an environmental professional to clean up the site. The company 
didn’t comply with the order. The Crown laid charges against the 
company and its director for releasing a substance harmful to the 
environment, failing to address the adverse effects of that release 
and failing to comply with an environmental inspector’s orders. 
Ruling
The Nova Scotia Provincial Court convicted both the company and 
the director. 
Explanation
The company was liable under the Nova Scotia Environment Act 
as an owner and occupier of a contaminated site. The director was 
acting as the company’s agent when he appeared at the building 
after the fire was put out, the court reasoned. He was also personally 
involved in the events that formed the basis of the violation. In fact, 
he spoke to the inspector about the need for doing a professional 
cleanup at the site and indicated that he’d take the appropriate steps. 
In addition, the director was aware that vandals had been breaking 
into the building near a collapse in the foundation near the oil tank 
and could very well have caused the oil spill that occurred. But 
despite knowing all of these things, the director didn’t take any steps 
to prevent vandals from getting in or ensure that the company took 
the necessary reasonable steps to prevent an oil spill. As a result, 
the court found the director personally liable for the company’s 
violations. 
R. v. Douglas Projects International, [2008] NSPC 76 (CanLII) 

DIRECTOR IS NOT PERSONALLY LIABLE FOR COMPANY’S 
ENVIRONMENTAL OFFENCE
What Happened
An asphalt plant used a wet scrubber system to reduce dust 
emissions from the site. One night, the water in the lines to the 
system froze. The next morning, the plant operator used a propane 
torch to melt the ice built up in the lines. Once the system began to 
flow again, he ordered the plant to re-open, not realizing that some of 
the ice partially blocked a filter, which reduced the flow of water into 
the scrubber system. A plume of dust immediately belched out of the 
plant and was noticed by the government environmental inspectors 
who just happened to be driving by at the time. They ordered the 
plant to halt operations. The operator immediately complied, and the 
problem was fixed within about 10 minutes. Even so, the company 
and one of its directors were convicted of an environmental offence. 
The director appealed. 
Ruling
The Newfoundland Supreme Court dismissed the charges against 
the director. 
Explanation
The director could be held liable under provincial environmental law 
if he was “in some manner personally involved in” the commission 
of the offence, the court explained, such as if he exercised sufficient 
control over the events in question. But unlike the oil problems in 
the Douglas Projects case above, there was no evidence that the 
director in this case had personal knowledge of the ice blockages 
in the filter. Nor could he have had such knowledge given that the 
problem was a one-time, unforeseeable occurrence. The director’s 
duty was to appoint a responsible person to oversee the plant’s 
operations and ensure that a proper system was in place to reduce 
emissions. Since he lived up to that duty, there was no legal basis to 
charge him with any offence. 
R. v. Pennecon Ltd., [1995] CanLII 5588 (NL S.C.T.D.) 
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WEBINAR ANNOUNCEMENT
Cannabis in the Workplace: 2 Years Later
Date: October 21, 2020
Time: 9 a.m. PDT / 12 p.m. EDT
Presenter: Norm Keith, Partner at Fasken
Register:  On OHSINSIDER.COM
ABOUT THE WEBINAR
It soon will be 2 years since the legalization of recreational cannabis 
in Canada, and it is time to review the changes and challenges that 
employers face with this new reality. In this webinar, one of Canada’s 
leading experts on Alcohol & Drugs in the Canadian workplace, 
Norm Keith, will address the following subjects:
 � Review of what exactly was legalized and what wasn’t on 
October 18, 2018;

 � Employees rights and cannabis in the workplace
 � Employer duties and cannabis in the workplace

 � Recreational v Medical Cannabis in the workplace
 � Detection, Deterrents & Discipline
 � Human Rights and Duty to Accommodate
 � Striking the Right Balance between Human Rights & Safety
 � Focus on Fitness for Duty
ABOUT THE SPEAKER
Mr. Keith has recently release the 3rd edition of this book, Alcohol & 
Drugs in the Canadian workplace and has review currents legislation, 
cases and trends across Canada.
Plan to join us on October 20 for this webinar and learn from an 
expert what you need to do have in place to protect your employees 
and your business from the potential legal risks and liability of 
Marijuana in the workplace.”

104-2510 Government Street Penticton, BC  V2A 4W6 CANADA
www.OHSInsider.com                                               1-800-667-9300

https://attendee.gotowebinar.com/register/5456081670643459343

