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How to Do a Workplace Harassment Hazard 
Assessment 
Performing a workplace violence hazard 
assessment has become part of what it takes it 
to run an OHS program in Canada these days. 
But chances are that you’ve never performed a 
hazard assessment for workplace harassment. 
And there’s a good reason for that. The OHS 
laws don’t require you to. But that may be about 
to change. For federally regulated employers, 
the change will definitely happen on January 1, 
2021 when the new Bill C-65 workplace violence 
and harassment rules take effect. But even if 
you’re not federally-regulated, expanding your 
current workplace violence assessment to cover 
harassment is a best practice, one likely to 
become a legal obligation before too long.   

YOU DO ONE HAZARD ASSESSMENT, NOT TWO
As noted above, OHS laws require employers 
to perform hazard assessments to determine 
if their workers are exposed to risk of violence 
on the job. If so, employers must implement 
appropriate measures to control those risks. 
Most jurisdictions also require employers to take 
measures to prevent workplace harassment. The 
difference is that they don’t say you must do a 
harassment hazard assessment. 
Federal Bill C-65 is the first to require both a 
workplace violence and harassment hazard 
assessment. More precisely, it expands current 
workplace violence rules to also include 
harassment and says employers must conduct 
a combined hazard assessment addressing 
both risks. This new approach, which was 
foreshadowed by CSA-Z1003-13, recognizes that 
the hazard to be controlled goes beyond acts and 
threats of physical violence but any workplace 
behaviour that threatens a worker’s overall 
psychological safety.   

The Blending of Violence and Harassment
The Canada Labour Code even includes a new 
combined definition of harassment and violence as:   
Any action, conduct or comment, including of a sexual 
nature, that can reasonably be expected to cause 
offence, humiliation or other physical or psychological 

injury or illness to an employee, including any prescribed 
action, conduct or comment
The good news is that you need only perform 
one hazard assessment by broadening your 
current workplace violence assessment to 
incorporate workplace harassment. Here’s 
how.
LAYING THE GROUNDWORK 
As before, you’ll need to designate a competent 
person who has the necessary knowledge, skills 
and experience to do the combined violence and 
harassment assessment. Under Bill C-65, the 
assessment must be conducted jointly by the 
employer and its so-called “applicable partner,” 
i.e., the employer’s policy health and safety 
committee or, if no such committee exists, the 
workplace joint health and safety committee 
(JHSC) or health and safety representative (HSR). 
The “applicable partner” concept isn’t anything 
radically new given that even outside the federal 
jurisdiction, employers are generally required to 
do their workplace violence hazard assessment 
in consultation with the JHSC or HSR (or the 
workers themselves if there is no JHSC or HSR 
at the workplace). What does in “consultation” 
mean? Answer: Any one or combination of 3 
things: 
 �  Letting the JHSC, HSR or workers participate in the 
planning process;

 �  Having them do or help in some or all of the actual 
assessment; and/or 

 �  Giving them the final assessment results.  
THE 5 WORKPLACE VIOLENCE AND 
HARASSMENT RISK FACTORS TO CONSIDER
The new federal OHS regulations implementing 
the Bill C-65 rules list the 5 risk factors the 
assessment must consider: 
1. The culture, conditions, activities and 
organizational structure of the workplace; 
2.  Circumstances outside the workplace that 
could lead to harassment and violence in the 

...continued on page 2
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Can You Require a Worker to Test Negative Before 
Returning to Work from COVID-19 Isolation?  
QUESTION 
One of our workers caught COVID-19. They've been in self-isolation 
for 14 days since their symptoms began. But they haven’t had 
any symptoms in the past 48 hours and now they want to return 
to work. But we’re still a bit uncomfortable and want to get some 
extra reassurance. Are we allowed to insist that they test negative 
for COVID-19 before letting them come back, just to be 100% sure? 
ANSWER
No, you may not—at least not at the present time. 
EXPLANATION
Your authority as an employer goes only so far as the current public 
health guidelines allow. And under the current guidelines, workers 
that go into self-isolation when symptoms begin are allowed to 

return to work after 14 days, provided that they’ve had no symptoms 
for the last 48 hours. Although you can always recommend that the 
worker get tested, the guidelines don’t require confirmation testing. 
So, you can’t require it, either. 
This may sound arbitrary, but there’s a good reason for not 
mandating that workers undergo confirmation testing, namely, 
the risk of a false positive that can occur when a person who had 
COVID-19 and is no longer a threat of infection still tests positive 
because they haven’t totally shed the dead virus. Also keep in mind 
that undergoing COVID testing is typically not just inconvenient but 
also uncomfortable since the most common form of testing, RT-PCR, 
is done on throat samples extracted with a big swab through the 
patient’s nose. So, you don’t want to put workers through testing 
unless the public health guidelines say you can. 

ASK THE EXPERTASK THE EXPERTASK THE EXPERT

AROUND THE PROVINCES
Administrative Monetary Penalties for OHS Violations   
Some jurisdictions give government safety officers the power to issue administrative monetary penalties (AMPs) for OHS violations. While 
generally lower than the maximum penalty under the OHS Act, AMPs are harder to challenge and, in some cases, can be dished out on a 
daily basis for as long as an offence continues. There are 8 jurisdictions where AMPs aren’t imposed for OHS violations—New Brunswick, 
Newfoundland, Ontario, Prince Edward Island, Québec, Saskatchewan., Northwest Territories and Nunavut. Here’s a summary of the rules in 
the 6 jurisdictions where AMPs are allowed:  
HOW HIGH CAN AN AMP BE? 
It depends on: (1) the type of offence; and (2) who commits it:  
Maximum AMPs for Federal OHS Violations (effective January 1, 
2021)

Type * Ind. Sm Bus. Lg Bus. or Dept.
Administrative or technical $200 $500 $5,000
Low-risk hazards involving 
risk of minor injury or illness 
but not disabling injury

$500 $1,500 $6,000

Medium-risk hazards involving 
risk of serious injury or illness 
preventing employees from 
performing regular duties

$1,000 $3,000 $12,000

High-risk hazards involving 
risk of fatality or serious injury

$2,000 $7,000 $25,000

Immediate or life-threatening 
hazards or hazards known 
to cause latent occupational 
disease where employees have 
little to no opportunity to avoid 
injury, death or disease

$4,000 $15,000 $50,000

ALBERTA
How High Can an AMP Be? 
$10,000 per OHS offence and $10,000 per day that the offence 
continues or recurs (OHS Act, Sec. 68(2)).
Can a Person Who Gets an AMP Be Charged and Prosecuted for 
the Same Offence?  
No, as long as the person pays the AMP (OHS Act, Sec. 68(3)). 
How Long After an Offence Occurs Can an AMP Be Imposed? 
Up to 2 years (OHS Act, Sec. 68(4)).  
BRITISH COLUMBIA
How High Can an AMP Be? 
 �  $1,085 if the offence is failure to comply with an OHS order 
(Workers Comp Act, Sec. 94); and 

 �  $674,445.93 if: (a) employer fails to take sufficient precautions...

  ...for the rest of the Provinces go to OHSInsider.com 

Cannabis in the Workplace: 2 Years Later
Date: October 21, 2020
Time: 9 a.m. PDT / 12 p.m. EDT
Presenter: Norm Keith, Partner at Fasken
Register:  On OHSINSIDER.COM
ABOUT THE WEBINAR
It soon will be 2 years since the legalization of recreational cannabis 
in Canada, and it is time to review the changes and challenges that 
employers face with this new reality. In this webinar, one of Canada’s 
leading experts on Alcohol & Drugs in the Canadian workplace, Norm 
Keith, will address the following subjects:
 � Review of what exactly was legalized and what wasn’t on October 
18, 2018;

 � Employees rights and cannabis in the workplace
 � Employer duties and cannabis in the workplace

 � Recreational v Medical Cannabis in the workplace
 � Detection, Deterrents & Discipline
 � Human Rights and Duty to Accommodate
 � Striking the Right Balance between Human Rights & Safety
 � Focus on Fitness for Duty
ABOUT THE SPEAKER
Mr. Keith has recently release the 3rd edition of this book, Alcohol & 
Drugs in the Canadian workplace and has review currents legislation, 
cases and trends across Canada.
Plan to join us on October 20 for this webinar and learn from an expert 
what you need to do have in place to protect your employees and 
your business from the potential legal risks and liability of Marijuana 
in the workplace.”

WEBINAR ANNOUNCEMENT

EDITOR IN CHIEF / SENIOR WRITER: GLENN DEMBY, ESQ.

OHS Insider is published by Bongarde Holdings Inc. and is intended for in-house use only – commercial reproduction is a violation of our copyright 
agreement.
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workplace, such as domestic abuse or family violence; 
3.  Reports, records and data related to harassment and violence in 
the workplace; 
4. The physical design of the workplace; and 
5.  The current measures in place to protect psychological health 
and safety. 
Note that risk factors 3, 4 and 5 are also relevant to workplace 
violence hazard assessments and should pose no problems getting 
used to. The possible exceptions are risk factors 1 and 2. One 
excellent technique for getting the information you need to properly 
evaluate these risk factors is to reach out to your workers and ask 
them to complete an anonymous survey like the one below relating 
their own experiences with harassment, bullying and violence at 
your workplace, the threats they perceive and who, where or what 
those threats come from. You can also go to the OHSI website to find 
a form you can use to survey your supervisors. 
FOLLOW-UP, UPDATING & REVIEW
While follow-up and review of previous hazard assessment is a 
must for all hazards, Bill C-65 includes some unusually specific 

requirements. Most notably, employers must review and update the 
workplace assessment: 
 �  In response to any changes to identified risks; 
 �  In response to any changes that compromise the effectiveness of a 
preventive measure; and 

 � At least every 3 years. 
After the assessment is done, the employer and applicable partner 
have 6 months to jointly develop and implement preventive measures 
and a prevention plan that mitigates the risk of harassment and 
violence in the workplace.

https://attendee.gotowebinar.com/register/5456081670643459343
https://ohsinsider.com/supervisor-workplace-violence-harassment-survey/
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Employee Workplace Violence & Harassment Survey 
Questionnaire 
Instructions: Please complete this anonymous Questionnaire honestly, which will be kept confidential and read only by authorized members 
of the OHS Department and Joint Health and Safety Committee or Health and Safety Representative for the purposes of performing their 
workplace violence and harassment hazard assessment. 
WORKPLACE VIOLENCE
1. In your time at ABC Company, have you ever been involved in or 
witnessed an incident of workplace violence? 
☐ Yes  ☐ No
2. If you answered Yes, please describe the incident(s): 
☐ Physical assault, e.g., shooting, biting, kicking, punching, 
stabbing, spitting, etc.
 ☐ Emotional assault, e.g., bullying, harassment, intimidation, etc.
 ☐ Sexual assault, e.g., rape, sexual harassment, stalking, etc.
 ☐ Verbal assault, e.g., threats, name-calling, slurs, etc.
☐ Other (please describe)                                                                                         
                                                                                                                     
3. Please indicate how often, if at all, you worry about your safety 
due to workplace violence during your time at ABC Company:
☐ Constantly
☐ Never
☐ Just once
☐ At least once a week 
☐ At least once a month
☐ At least once a year
☐ Other (please describe)                                                                                         
                                                                                                                    
4. Which of the following do you believe are factors or causes 
in the workplace violence you experienced, witnessed or worry 
about at ABC Company?
☐ Drugs and alcohol
☐ Work pressures or stress
☐ Domestic or family violence
☐ The neighbourhood or location
☐ Absence of security measures
 ☐ The physical design or configuration of the workplace
 ☐ The nature of the work operation, e.g., handling cash or valuables 
☐ Other (please describe)                                                                                         
                                                                                                                     

5. Which of the following persons are you worried may commit 
workplace violence at ABC Company? 
☐ Supervisors or managers
☐ Co-workers
☐ Clients or customers
 ☐ Members of a worker or co-worker’s family or household
☐ Vendors
☐ Visitors 
☐ Unknown criminals or third parties 
☐ Other (please describe)                                                                                          
                                                                                                                    
6. Which of the following work activities do you believe expose 
you to the greatest risk of workplace violence? 
☐ Working alone
 ☐ Interacting with customers, clients or members of the public
 ☐ Working at particular hours (please specify)
 ☐ Working with particular persons (please specify)
 ☐ Working in particular locations (please specify) 
☐ Other (please describe)                                                                                         
                                                                                                                     
WORKPLACE HARASSMENT
7. In your time at ABC Company, have you ever experienced or 
witnessed sexual or any other kind of workplace harassment? 
☐ Yes  ☐ No
8. If you answered Yes, check off the following box or boxes to 
describe the harassment you experienced or witnessed: 
☐ Unwanted touching
 ☐ Offensive jokes, slurs, unflattering nicknames or verbal remarks
☐ Stalking—either physical or online
☐ Sexual gestures, including but not limited to exposure of private 
body parts
 ☐ Lustful stares at you or any parts of your body
 ☐ Obscene images in the workplace including calendars, desktop 
screens and posters

 ☐ Persistent and unwanted invitations of a sexual nature 
☐ Promises of advancement or benefits in exchange for sexual 
favors or threats for failing to provide sexual favors 
☐ Other (please describe)                                                                                          
                                                                                                                    
9. Please indicate how often you’ve experienced or witnessed 
workplace harassment at ABC Company:
☐ Constantly
☐ Never
☐ Just once
☐ At least once a week 
☐ At least once a month
☐ At least once a year
☐ Other (please describe)                                                                                         
                                                                                                                     
10. Which of the following persons have you seen commit workplace 
harassment at ABC Company? 
☐ Supervisors or managers
☐ Co-workers
☐ Clients or customers
☐ Vendors
☐ Visitors 
☐ Other (please describe)                                                                                         
                                                                                                                     
ABC COMPANY WORKPLACE VIOLENCE & HARASSMENT 
MEASURES
11. Are you aware of the policies and measures ABC Company has 
implemented to prevent workplace violence and harassment? 
☐ Yes  ☐ No
12. Do you believe that these policies and measures are effective 
in preventing workplace violence and harassment? 
☐ Yes  ☐ No
13. If you answered No to the above question, please describe 
your concerns about ABC Company’s current workplace violence 
and harassment policies and measures and how you believe we 
can improve them:
14. Has ABC Company provided you workplace violence and 
harassment training? 
☐ Yes  ☐ No
15. If you answered Yes to the above question, do you believe 
such training was adequate to enable you to:  
	�  Understand what workplace violence and harassment are                   

☐ Yes  ☐ No  

	�  Know the factors that can contribute to workplace violence 
and harassment ☐ Yes  ☐ No

	�  Recognize and handle threatening, aggressive or violent 
behaviour ☐ Yes  ☐ No

	� Call for help when confronted by a violent or aggressive 
person ☐ Yes  ☐ No

	� Use verbal de-escalation techniques ☐ Yes  ☐ No
	� Report incidents of workplace violence and harassment          

☐ Yes  ☐ No 
	�  Understand how ABC Company responds to and investigates 

such reports ☐ Yes  ☐ No
	� Know the workplace violence and harassment requirements 

of [jurisdiction] OHS laws  ☐ Yes  ☐ No
16. If you experienced or witnessed workplace violence or 
harassment, would you know how to report it to ABC Company? 
☐ Yes  ☐ No
17. Would you feel comfortable enough to come forward and 
report the workplace violence or harassment you’ve experienced 
or seen to ABC Company? 
☐ Yes  ☐ No
18. Have you ever reported workplace violence or harassment to 
ABC Company? 
☐ Yes  ☐ No
19. If you answered Yes to the above question do you believe 
that ABC Company took your report seriously and dealt with it 
appropriately? 
☐ Yes  ☐ No
20. If you answered No to the above question, please explain why 
you were unhappy or dissatisfied with ABC Company’s response 
to your workplace violence or harassment report and what you 
would have liked the Company to have done differently:                                                                                          
                                                                                                                    
                                                                                                                      
                                                                                                                   
                                                                                                                 

TOOL
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ARTICLE
Is Relying on Training from Previous Employers Enough to 
Comply with OHS Training Requirements? 
WHAT’S AT STAKE:  OHS laws say employers must “ensure” workers 
have the training they need to perform their job safely; they don’t 
say that employers have to provide that training themselves. This 
issue comes into play when you hire experienced workers to 
perform hazardous jobs knowing that they have received extensive 
safety training from their previous employers. The question then 
becomes whether you can rely on this previous training to satisfy 
your duty “to ensure” that the worker is properly trained to do the 
job at your site. Going through the following scenario and quiz will 
help you answer that question.   
SITUATION 
A brick company hires a trained worker with 30 years’ experience 
and puts him right to work. His job is to inspect bricks as they 
advance on the conveyor, hand-pick the bad bricks out of the line 
and rake the good bricks so that a large dehacker machine can 
carry them away. Six months into the job, the worker wanders into 
an unguarded area in the path of the dehacker machine and gets 
crushed. He survives but can never work again. 
The company didn’t train the worker on the dangers of the 
dehacking machine or specifically warn him to keep clear of the 
unguarded area. But the company didn’t think it had to. After all, 
anybody who had been around brickwork for as long as this guy 
would understand the dangers of going into an unguarded path of 
a dehacker machine without having to be told. All he needed, the 
company decided, was a one-day crash course on the company’s 
safety procedures when he first started. The worker also attended 
regular monthly safety meetings. And since he was a new worker, 
the supervisor kept an eye on him and warned him to be careful 
when working with the machines. 
QUESTION 
Did the company do enough to “ensure” the worker had proper 
safety training to do his job? 
Yes or No? 
ANSWER
No
EXPLANATION
This scenario is based on an oft-cited Ontario case called R. v. 
Canada Brick [2005] O.J. No. 2978, involving the crushing of a 
veteran brickworker who joined a company after working at another 
plant for over 30 years. The company claimed it used due diligence, 
i.e., took all reasonable steps to comply with OHS laws and avoid 
violations. But the court disagreed and held the company liable. 
Among other things, the court said it didn’t ensure the brickworker 
had the proper training to do his job safely. 

 

THE 2 LESSONS
There are 2 important compliance lessons to take away from all this. 
1. Relying on Training from Previous Employers Isn’t Enough
The company admitted that it didn’t fully train the worker in the 
dangers of doing his job but figured he was already trained to 
work safely as a result of his +30 years of brickwork experience. 
But the court saw it differently. A company can’t rely on the training 
provided by a previous employer, it said. Safety training from 
one company doesn’t necessarily translate to another company, 
particularly when the machines and processes involved are 
different. Thus, the company should have specifically trained all of 
its new workers, even veteran brickmakers, on the dangers of the 
dehacking machine. 
Takeaway: Unlike skills training, safety training isn’t fully portable 
and even experienced workers need to be trained on the unique 
hazards posed by the machinery, equipment and operations of 
the site. 
2. Warnings No Substitute for Required Engineering Controls
The other reason that the company couldn’t prove due diligence 
is that it failed to have the required machine guards in place to 
block access to the dehacking machine. Instead, it relied on its 
supervisor to walk around the plant, keep an eye on workers, 
especially new ones, and caution them to be careful when working 
with the machines. Although the supervisor was competent and 
conscientious, these warnings weren’t enough to protect workers 
from machine hazards, the court concluded. On the contrary, they 
were evidence showing that the company recognized the risk of a 
machine incident and didn’t take the proper engineering measures 
to prevent it. 
Takeaway: OHS laws often require you to implement engineering 
controls to prevent a safety hazard, e.g., installing machine 
guards. While you do have leeway to decide which engineering 
controls are reasonably practicable for your site, deciding not 
to implement any engineering controls at all and relying on 
supervisors to warn of the hazards is highly problematic. 

A 3-Phase Strategy for Controlling Combustible Dusts 
Hazards 
Dating back to the deadly mine explosions of centuries ago, dust fires and explosions have killed thousands of Canadian workers across the 
span of history. The nation’s most horrifying workplace tragedy of recent times, the Nova Scotia Westray mine explosion, was due to ignition 
of combustible dusts and gases. 
The Hazard
It takes 4 elements to create a dust fire or explosion: 
1.  Combustible dust: The dust particles must come from combustible 
materials, such as wood, coal, rubber, grain, sugar, flour, cotton, 
cardboard, aluminum and other solid substances commonly found 
at metal processing, wood and plastic products, sugar refineries, 
food and pharmaceutical production, grain storage, cotton and 
rubber fabrication facilities;
2.  Dispersion: The dust cloud must be widely dispersed and be 
concentrated above the so-called lower explosive limit (LEL) at 
which it’s capable of producing a flash of fire if ignited; and
3. Oxygen: The area in which the dust particles are present must 
contain oxygen; and
4.  Ignition: The explosive dust cloud must be exposed to a source 
of ignition such as sparks, static electricity, friction, open flames and 
hot surfaces.
If these 4 elements are present, the ignition of the combustible 
dust will cause what’s called “deflagration,” or rapid combustion. 
If deflagration takes place in an enclosed area, like a building, 
room or vessel, it may release pressure high enough to produce 
an explosion.  
What the Law Requires
OHS laws require employers to take basic measures to prevent 
these 4 deadly elements from converging. 
Phase 1. Combustible Dust Hazard Assessment
Perform a hazard assessment to determine whether there are 
combustible dusts hazards at your site by having a competent 
person: 
 �  Gather dust samples from equipment, floors and surfaces;
 �  Test the samples to determine if they’re combustible; 
 �  Calculate if dusts that are combustible are concentrated are at 
or above the LEL for the particular substance(s) that comprise 
the dust; and

 �  Determine if combustible dusts at or above their LEL are 
exposed to any sources of ignition. 

Phase 2. Selection of Combustible Dust Controls
Implement appropriate controls to eliminate or minimize 
combustible dusts hazards identified in your hazard assessment, 
following the standard hierarchy of controls approach. 

Substitution 
Consider eliminating the hazard by replacing materials that 
generate combustible dusts with safer alternatives. Unfortunately, 
substitution may not be reasonably practicable, especially for 
metal processing, pharmaceuticals, textiles, woodworking, pulp 
and paper, fracking and other industries and operations for which 
combustible dust is an unavoidable presence.
Engineering Controls 
If substitution isn’t a  viable  option, use engineering and work/
administrative controls to ensure dangerous dust accumulations 
don’t come together with ignition sources in enclosed areas where 
oxygen is present. Engineering controls to consider:  

 �  Physically segregating combustible dust operations from other 
work areas;

 �  Using mechanical systems, equipment and devices to prevent 
or reduce dangerous dust emissions;

 �  Using filters and separator devices to remove foreign materials 
capable of igniting combustibles from process materials; 

 �  Using work surfaces made of materials that don’t collect dust; 
 � Using tools or equipment that don’t generate sparks or heat; 
 �  Bonding equipment to the ground so that electrical systems, 
equipment and wiring don’t emit sparks or static electricity; and

 �  Locating relief valves away from dust deposits.   
Administrative & Work Controls 
Work or administrative controls minimize hazards by ensuring 
the work is carried out as safely as possible. Work controls for 
combustible dusts typically include: 
 �  Banning hot work, powered mobile equipment and other 
operations involving equipment or processes likely to constitute 
sources of ignition from work areas where combustible dusts at 
dangerous concentrations are or may be present; 

 �  Banning smoking in all work areas containing combustible 
dusts; 

 � Implementing good housekeeping, inspection and cleanup 
practices to prevent dangerous dust buildup; 

ARTICLE

...for Phase 3 of Controlling Dust Hazards go to OHSInsider.com   

ARTICLE
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British Columbia
Workers Comp 
Highlights of Bill 23, BC’s most significant workers comp 
legislation in decades: 
	�  Increase maximum insurable earnings from $87,100 to 

$100,000
	�  Retirement date set so that loss-of-earnings benefits 

end when worker nears age 65
	�  Let WorkSafeBC provide preventive medical treatment 

before accepting a claim   
	�  Search and seizure powers for OHS investigations
	� Simplify claims for work-related viruses.

Yukon
Violence & Harassment
Yukon’s new OHS workplace violence and 
harassment regulations, which will take effect on 
Sept. 4, 2021, require employers to perform hazard 
assessments, implement prevention policies and 
programs, investigate complaints and provide 
awareness training. Employers will also have to take 
steps to control the risk of domestic violence in the 
workplace. 

BC

YT

Northwest Territories
Workers Comp
From now through Sept. 30, the WSCC will be conducting 
public review of an ambitious new pension payments 
system for injured workers (See Nunavut below for more 
details).     

NT

Nunavut
Workers Comp
New pension benefits proposed by WSCC: 
	� One-time Non-Economic Loss Payment for 

permanent medical impairment
	�  Long-term Earnings Loss Benefit for permanent 

medical impairment  
	�  Monthly Dependent Children benefits of 10% of 

worker’s net average earnings
	� Monthly Guardian(s) benefits 10% of net 

average earnings
	�  Other Spouse monthly benefits up to 20% of 

net average earnings. 

Saskatchewan
Drilling Company Fined 
$50,000 for Rig Worker ’s Fall
A worker fell from a walkway while cleaning an oil rig, 
suffering serious injuries. The employer, an Alberta drilling 
company, pled guilty to one violation of the Sask. OHS 
regulations, failure to provide and maintain a safe working 
environment, and was fined $50,000 [Bonanza Drilling 
Inc., Govt. Press Release, August 21, 2020].   

SK

Alberta 
Daily Random Alcohol Test Monitoring 
Protocol Is Too Intrusive  
A police officer who admitted alcohol dependence was put on leave and 
subjected to testing multiple times per day for 2 years. The arbitrator 
found the testing protocol unreasonable, citing the intrusive nature of 
the breathalyzer device and relative lack of privacy protection for testing 
results [Edmonton Police Association v Edmonton Police Service, 2020 
CanLII 59942 (AB GAA)]. 

AB

Manitoba
Workers Comp
The WCB revised travel and meal allowance rates 
for attending appeal hearings: 
	� Kilometer allowance reduced from $0.35 to 

$0.32 per km
	� Breakfast allowance increased from $10.95 

to $11.00
	�  Lunch allowance increased from $14.85 to 

$14.95
	�  Dinner allowance increased from $29.05 to 

$29.20
	�  Total daily meal allowance increased from 

$54.85 to $55.15.

MB

Ontario
OHS Enforcement
From now through November 1, MOL inspectors will 
be carrying out targeted inspections of construction 
sites focusing on excavation cave-in prevention, safety 
precautions for underground services and safe limits of 
approach to energized overhead electrical conductors. The 
day after that, the agency will start a new campaign focusing 
on occupational disease prevention covering all sectors.

ON

Québec
Partial Compliance Not 
Enough for Due Diligence
An employer found guilty of not providing fall protection to 
workers at risk of falling over 3 metres claimed due diligence 
since it provided the required harnesses. But the court nixed 
the defence because the employer didn’t ensure the workers 
actually tied off [CNESST c. 9230-6505 Québec inc., 2020 
QCCQ 2921 (CanLII), August 10, 2020]. 

QC

Newfoundland & Labrador
Rotational Workers 
Rotational workers from Newfoundland who work outside Atlantic 
Canada in another Canadian province or territory can now call 811 
as early as day 5 of their 14-day self-isolation period to arrange for 
COVID-19 testing. If they test negative, have no symptoms and have 
completed 7 days of self-isolation, they can come out of self-isolation 
early.

NL

Prince Edward 
Island
Workers Comp
Reminder: COVID-19 temporary payment relief 
comes to an end and September 30 is the 
deadline for employers in PEI to submit their 
assessment premium payments to the WCB.

PE

Nova Scotia
Workers Comp 
In 2021, for the 17th year in a row, Nova Scotia’s 
average assessment rate will be $2.65 per $100 
of assessable payroll. Of the province’s 20,950 
covered employers, rates are staying the same 
or decreasing for 67% and going up for 33%, 
including the 0.54% who will have to pay a 
surcharge.  

NS

New Brunswick
COVID-19
The Human Rights Commission issued new guidance 
explaining how COVID-19 affects employers’ discrimination 
duties. Key point: Having or being perceived as having the 
virus is a disability that employers must accommodate up 
to the point of undue hardship. 

NB

Federal 
Violence & Harassment
New employer workplace violence and harassment duties taking effect 
on Jan. 1: 
	�  Create violence and harassment policy jointly with JHSC
	�  Conduct violence and harassment assessment every 3 years
	�  Implement emergency procedures and support victims 
	�  Follow new process to investigate and resolve complaints
	� Keep extensive records
	�  Submit annual violence and harassment report to MOL. 

FED

NU

Month In Review
A roundup of new legislation, regulations, government 
announcements, court cases and arbitration rulings.

Visit OHSInsider.com for the complete Month-In-Review
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CASE ALERT
Failed Drug Test Without Proof of Actual Impairment ≠ Just 
Cause to Terminate        
You might think that a positive drug test is the smoking gun 
justifying severe discipline and even termination, especially if the 
worker who tests positive is in a highly safety-sensitive industry 
like railway operations. And, in fact, case after case, has allowed 
railways to drop the hammer for such tests, even if there was no 
proof the worker was actually high at the time of testing. But a 
recent case bucks the trend. 
What Happened
A safety-sensitive railway worker involved in a collision incident 
was fired after his post-incident urine test came back positive for 
marijuana. The worker admitted to smoking pot while off duty the 
night before but insisted he wasn’t high when the incident occurred. 
But the railway claimed it had the right to terminate him for failing 
the drug test regardless of whether he was actually impaired at the 
time of testing. 

The federal arbitrator disagreed and ordered the company to 
reinstate him, but without awarding him damages. A drug policy 
allowing for termination merely because of a positive test without 
requiring proof of impairment is unreasonable even for a safety-
sensitive work and operation, the arbitrator concluded [Bombardier 
Transportation Canada Inc. v Teamsters Canada Rail Conference, 
2020 CanLII 53040 (CA LA), August 4, 2020]. 

COMPLIANCE BRIEFING
What’s the Difference Between an OHS Law Requirement & 
a CSA Voluntary Standard?    
Like  many OHS directors, you may be confused about your obligations 
to follow technical standards published by nongovernment 
organizations like the Canadian Standards Association (CSA), 
American National Standards Institute (ANSI) and the National 
Fire Protection Association (NFPA) (which we’ll refer to collectively 
as “CSA”). If CSA standards are supposed to be voluntary; why do 
companies get penalized if they don’t follow them? We’ll sort out the 
confusion by explaining the legal impact of voluntary standards and 
how to factor them into your OHS compliance strategy.   
What Are CSA Standards?
CSA standards look just like OHS regulations. They both outline 
technical measures you need to take to address a specific hazard 
or safely carry out a certain kind of operation. But whereas OHS 
laws typically set out only a general framework, CSA Standards go 
into greater depth and provide the technical, nuts-and-bolts details 
that the OHS laws leave out. 

The Interplay between CSA Standards & OHS Laws
OHS statutes, i.e., the OHS “Act” of the jurisdiction, establish an 
employer’s general safety duties; OHS regulations describe what 
employers must do to meet that duty; and CSA Standards fill in the 
technical details to flesh out the regulation. Example:
 � OHS statute: Section 3(1)(a) of the Alberta OHS Act requires 
employers to take “reasonably practicable” steps to ensure 
workers’ “health and safety and welfare”; 

 �  OHS regulations: Section 212(2) of the Alberta OHS Code fleshes 
out Section 3(1)(a) of the Act by requiring employers to “develop 
and implement procedures and controls” to manage hazardous 
energy while machinery and equipment is serviced; and

 �  CSA Standard: CSA Z460 outlines technical standards for 
lockout programs, locks, tags and energy isolation equipment 
that an employer may follow to comply with Section 212(2). 

The 4 Key Things to Understand about CSA Standards
A good way to come to grips with CSA Standards is to remember 
these 4 principles:
1. A CSA Standard Isn’t a Law
OHS laws are always mandatory; CSA Standards are generally 
voluntary recommendations. Organizations like the CSA are typically 
private groups made up of industry representatives, technical 
experts and policy makers. They get together in committees and try 
to reach a consensus on safety matters. They’re not governmental 
organizations and have no power to require employers to follow 
their standards. 
2. CSA Standards Can Become Mandatory
CSA standards may become mandatory via “incorporation by 

reference,” “which happens when an OHS statute or, more typically, 
a regulation cites a CSA Standard and says that you have to follow 
it. In effect, the CSA standard becomes part of the law and you can 
be penalized for not following it. 
All jurisdictions incorporate at least some CSA standards by 
reference into their OHS laws. In some cases, they’ll incorporate a 
menu of standards and let employers decide which one to follow. 
Example: Section 8.22 of the B.C. OHS Reg. says protective footwear 
is acceptable as long as it meets one of 4 standards.  A jurisdiction 
might also incorporate only a part of a standard. Example: Section 
88 of the Alberta OHS Code says a mobile crane must meet the 
requirements of CSA-Z150-98 (R2004), Safety Code on Mobile 
Cranes “with the exception of clauses 1.6 and 1.7. "
3. Voluntary CSA Standards Affect Liability & Due Diligence 
CSA Standards not incorporated by reference remain voluntary—
at least in theory. But they may still have potentially significant 
compliance and liability ramifications. This is particularly true 
for OHS laws requiring “reasonable” or “reasonably practical/
practicable” steps to ensure safety without specifying what those 
steps are. Similarly, due diligence requires “reasonable steps” to 
comply with OHS laws and prevent violations. The key point is that 
OHS inspectors, judges and prosecutors look to CSA Standards to 
interpret what’s reasonable for a particular hazard or operation.  

Here are Two Cases Where an Employer was Found Liable 
and Not Liable 
Employer Liable Because It Didn’t Follow CSA Standards 
Employers have been held liable for not following voluntary CSA 
standards. One notable example is the Ontario case in which a 
worker lost 3 fingers after getting his hand caught in the moving 
part of a “trim line #1” machine. The question was whether the 
company had done enough to comply with Section 25 of the Ontario 
OHS Regs for Industrial Establishments requirement to guard the 
in-running nip hazard on a machine with a device “that prevents 
access to the pinch point” without specifying which device to use.  
The company in this case used a device called a dump table to 
block worker access to the in-running nip hazard. But it was only 
34-inches-tall and workers, including the victim, had little trouble 
climbing over it. 
The court found the company in violation of Section 25 citing 
the CSA machine guarding standard CSA Z432 requirement that 
height should be considered in determining if a physical barrier 
provides enough guarding protection and that a barrier of less 
than 39-inches (1,000 millimetres) is too short. Thus, even though 
the Ontario regulation doesn’t incorporate CSA Z432 by reference, 
failing to follow it doomed the company’s due diligence defence [R. 
v. Grant Forest Products Inc., [2002] O.J. No. 3374 (2001)].  

Employer Not Liable Because It Did Follow CSA Standard 
By contrast, consider the case in which an Alberta metals worker 
was killed after his clothes became ensnared in the metal roller 
of a conveyor. The roller was guarded only on the side facing the 
worker when he was sitting at his work station. But the worker 
apparently crawled under the conveyor and became ensnared on 
the other side on something called a return belt idler. Section 52(1)
(a) of the Alberta OHS Act requires employers to install “effective 
safeguards” on machines but doesn’t define the term. Nor does the 
OHS Code. So, the court looked at Section 6.6.2(a) of the American 
Society of Mechanical Engineers (ASME) standard which requires 
guarding against “inadvertent contact.” The court noted that 
the contact in this case probably wasn’t inadvertent since the 
victim had crawled under the conveyor. Moreover, Section 6.7.1 of 
the Standard specifies that “a return belt idler does not require 
guarding.” Since the employer’s decision to guard only the one side 
of the roller conformed to ASME Standards, the court found it not 
guilty of violating the machine guarding law [R. v. Maple Leaf Metal 
Industries Ltd., [2000] A.B.P.C. 95 (2000)].
4. You Don’t Have to Adopt Voluntary Standards
The fact that voluntary CSA standards represent a credible and 
accepted standard of safety seems to suggest that you must 
comply with them. This isn’t true. If it were, the provinces would 
simply incorporate every single CSA standard by reference into their 
OHS laws and have done with it. Understanding why they don’t do 
this is key to coming to grips with the significance of CSA standards. 
Although the people who write the CSA standards consider costs, 
their overriding objective is to ensure safety even at a high price tag. 

Their recommendations represent a kind of safety “gold standard.”  
Lawmakers, by contrast, tend to be more attuned to corporate 
finances and seek to strike a balance between safety and costs and 
ensure that required measures are affordable for all companies. The 
CSA standards that get incorporated by reference into OHS laws 
presumably meet these criteria.

What Should You Do About CSA Standards?
Your obligation is to provide not necessarily the highest degree of 
safety possible but the highest degree of safety it can reasonably 
afford given its resources, the risks involved and other factors. In 
essence, you don’t have to buy a Rolls-Royce if a Chrysler is almost 
as safe. But if an incident happens in the Chrysler that wouldn’t 
have happened in a Rolls, you must be prepared to defend your 
decision against second-guessing by documenting your reasons 
for thinking the Chrysler offered adequate protection.  Key practical 
steps to take:
 � Identify which CSA Standards your province incorporates by 
reference; 

 �  Keep track of important new standards and changes from the 
major organizations that affect your industry;

 �  If your JHSC, an OHS official or a consultant recommends 
that you implement a voluntary CSA Standard, especially if 
the recommendation is in writing, take the recommendation 
seriously and either accept it or give a good reason for rejecting 
it; and

 �  Keep records documenting your consideration of the 
recommendation to adopt the CSA standard and why you 
decided to do so or not do so. 

http://Bombardier Transportation Canada Inc. v Teamsters Canada Rail Conference
http://Bombardier Transportation Canada Inc. v Teamsters Canada Rail Conference
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COMPLIANCE ALERT

Ontario New OELs
The following ACGIH-based revisions to occupational exposure limits 
regulations are scheduled to take effect in Ontario on July 1:
	�  Addition of 7 new substances to OEL list, including boron 

trichloride, calcium silicate (naturally occurring as wollastonite), 
hard metals (containing cobalt and tungsten carbide), simazine, 
acetamide, cadusafos, and folpet

	�  Revisions to current OELs of 19 substances, including boron 
tribromide, boron trifluoride, n-butyl acetate, sec-butyl acetate, 
tert-butyl acetate, isobutyl acetate, cyanogen, propoxur, 

triorthocresyl phosphate, warfarin, captafol, β-chloroprene, 
ethylene glycol, furfural, furfuryl alcohol, hexylene glycol, 
phthalic anhydride, stearates, and tungsten

	�  Removal of calcium silicate (synthetic nonfibrous) from OEL 
listing 

	�  Addition or removal of notations for 9 substances, including 
acetylene, butane (all isomers), 2,4-D, ethane, hydrogen, 
liquefied petroleum gas, methyl acetylene, methyl acetylene-
propadiene mixture, and propane.
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