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Accidents can happen. But as long as you exercise due diligence, that is, take all steps reasonable 

in the circumstances to follow OHS laws, you won’t be held responsible for them. 

It all sounds so simple. There’s just one little problem: The law doesn’t explain what “reasonable 

steps” are. Some companies assume that following an industry standard amounts to due diligence. 

But is that true? To find out, the Insider looked at actual cases from around Canada. We found six 

key rulings in which an employer tried to fend off liability by arguing that its safety practices met 

industry standards and thus constituted due diligence–three cases from Ontario, two from Alberta 

and one from Nova Scotia. Employers lost four of the six. Still, the rulings are important because 

they show how a court decides whether following industry standards amounts to due diligence. 

Understanding this can help you determine how to incorporate industry standards into your own 

safety program. 

 

 

Five Factors 

The question of what constitutes due 

diligence is something courts must decide on 

a case by case basis. So trying to predict how 

a court is going to rule based on how other 

courts have ruled in the past is tricky at best. 

But cases are the best and perhaps only 

evidence we have. And analyzing the cases is 

a lot better than flying blind. With that in 

mind, there appear to be five factors courts 

consider when assessing the industry-

standard-equals-due diligence defense: 

Factor 1 

Standard’s Legitimacy Within Industry 

It’s not enough to claim that a safety practice 

reflects industry standards. You must be 

prepared to prove that such a standard really 

exists. You’ll need industry experts to testify 

that the standard is universally followed by 

people in the industry and explain why. 

In addition, at least one court (the Alberta 

court in the General Scrap Iron case) has 

distinguished between an industry standard 

and an industry practice. The latter is just 

something that people in the industry do and 

isn’t necessarily commendable. For example, 

as one court has pointed out, in nineteenth 

century England it was industry practice in 

the mining industry to have children pull coal 

carts out of dangerous shafts. A standard, by 

contrast, is consciously adopted and followed 

for reasons beneficial to the industry.  In 

terms of due diligence, following an industry 

standard counts for much more than 

following an industry practice. 

Factor 2 

Whether Standard Promotes Safety 

An industry might adopt standards to serve 

efficiency instead of or even at the expense of 

safety. So courts will consider whether the 

standard is good safety, that is, whether it 

furthers safety in the workplace. 

For example, in the MDF case, a fibreboard 

manufacturer claimed that it exercised due 

diligence because its practice of stacking 

boards was consistent with industry 

standards. The Alberta court disagreed, 

saying that even if such a standard existed it 

was unsafe because it didn’t provide for metal 

uprights to secure stacked material. In the 

other Alberta case (General Scrap Iron), the 

court said that the industry standard of 

stacking bales of scrap metal four-high was 

designed to make efficient use of space and 

had nothing to do with safety. 
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In addition, if an industry standard has been 

shown not to be effective in ensuring safety, 

following it will hurt rather than help your 

cause. For example, in the MDF case, the 

court noted that there had been two previous 

incidents at the site in which fibreboards 

stacked in accordance with industry 

standards had collapsed. So the employer 

should have realized that it was dangerous to 

keep following the standard. 

Factor 3 

Standard’s Consistency With Existing Law 

The law says employers must meet a standard 

of reasonable care. Industry standards help 

employers and judges interpret what 

reasonable care means in specific situations. Is 

it reasonable to stack bales of metal scrap 

four-high or to let workers balance on six-inch 

beams when laying floor joists? 

An industry standard is relevant only to the 

extent that the law doesn’t already answer the 

question of whether a practice is reasonable. 

So if OHS regulations require you to stack 

scrap metal three-bales-high, that’s the 

standard for due diligence, regardless of the 

fact that most people in the industry stack 

them higher. Stated differently, industry 

standards don’t supplant legal standards. For 

example, the Ontario court in the Seamless 

case ruled that a company couldn’t rely on an 

industry standard that allowed workers not to 

use harnesses and safety belts because it 

contradicted a regulation specifically 

requiring the use of such equipment. 

Factor 4 

Worker’s Awareness of the Standard and 

Capacity to Follow It 

Another of the factors courts consider is the 

workers’ conduct. Employers generally aren’t 

liable for accidents caused by a worker’s 

deliberate failure to follow a safety policy or 

industry standard. According to the court in 

the Long Lake case, “employers aren’t 

responsible for. . . rogue acts by employees or 

isolated acts of carelessness or aberration in 

conduct.” 

But blaming an accident on a worker’s failure 

to follow an industry standard won’t work 

unless you can show that the worker knew 

about the standard and had the necessary 

skills and training to apply it. For example, in 

the Barrington Lane case, a construction 

company claimed that it was industry 

standard in Nova Scotia for skilled workers to 

install roof joists while standing on a six-inch 

beam without a lifeline or scaffolding. But a 

worker who fell to his death had lied about his 

training and the employer didn’t check out 

the worker’s story. The court thus held the 

employer liable for the accident. 

By contrast, the Ontario court in the Long 

Lake case noted that the worker who didn’t 

follow an industry standard and got into a 

fatal accident was a “safety conscious, older, 

thus, more experienced” millwright who 

should have known better. As a result, the 

court found that the employer had exercised 

due diligence and wasn’t responsible for the 

accident. 

Factor 5 

Employer’s Overall Safety Program 

When confronting an industry-standard-

equals-due-diligence defense, courts look at 

the big picture and consider the employer’s 

overall safety program. All things being equal, 

an employer with fully developed and 

effective safety policies and procedures 

stands a much better chance of getting a 

court to accept the defense than does an 

employer with a spotty safety program and 

record. 

For example, in the Modern Niagara case (one 

of the two in which an employer won with an 
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defense), the Ontario court went out of its 

way to point out that the employer had 

regular health and safety meetings for 

workers, written health and safety policies 

and state-of-the-art safety equipment. 

By contrast, the Alberta court in the General 

Scrap Iron case, in which the employer lost, 

faulted the company for its lack of “an overall 

policy dealing with safety.” The company had 

“no safety or procedure manuals” identifying 

risks and explaining how to avoid them. 

“What little there was in written form 

consisted of safety bulletins and such from 

institutes or agencies” in the recycling 

industry. 

Industry Standards and C-45 

So far, we’ve looked at how following an 

industry standard affects liability under OHS 

laws. But it also has an impact on C-45. 

Section 217.1 of the Canadian Criminal Code 

says that persons who control work must take 

“reasonable steps to prevent bodily harm” to 

workers and others affected by the work. The 

standard of care under C-45 is thus very 

similar to the standard a company must meet 

to exercise due diligence under OHS laws. 

But showing due diligence under OHS laws 

won’t necessarily be enough to beat a charge 

of criminal negligence under C-45. 

Technically, due diligence isn’t a defense to a 

criminal charge (although evidence that a 

company showed due diligence would make it 

extremely hard for the Crown to make the 

charge stick). 

The industry-standard-equals-due-diligence 

defense can work in an OHS case but only in 

limited circumstances. So it’s not the kind of 

thing you want to hang your hat on to protect 

your company against OHS liability. And, even 

when you can make the case, the defense is 

just evidence, not definitive proof, that you 

took reasonable steps under C-45. 

TRAPS TO AVOID: Following 

Industry Stacking Standards 

Instead of Legal Requirements  

Following industry standards can help a 

company comply with legal requirements for 

materials handling that are broadly written 

and don’t provide specifics. For example, it 

could be reasonable to follow an industry 

standard of stacking materials five units high 

where the OHS regulations require safe 

stacking of those materials but don’t specify 

how high stacks can be. But just because a 

practice is standard in your industry doesn’t 

necessarily mean that it complies with the 

OHS law. 

Compliance with Industry Standard Costs AB 

Company $100,000 

Two workers were assigned to sort a pile of 

scrap aluminum. Because the pile was large, 

there wasn’t enough room in the area where it 

had been dumped to sort it. So the foreman 

told the workers to sort the scrap in a location 

close to stacked bales of scrap wire that were 

four bales high and about three metres tall. 

While the workers were sorting the aluminum 

on the ground, a large, heavy bale fell on one 

of them, killing him. 

The company noted that the OHS law didn’t 

specify how high the stacks could be and 

claimed that stacking bales four high 

complied with the industry standard. But the 

court explained that although an industry 

standard may be a relevant starting point in 

determining what an employer must do, it 

isn’t the same as the legal standard of care. 

The “known instability” of the bales and the 

fact that the company didn’t have a written 

stacking policy or make efforts to keep 

workers away from the bales undermined its 

due diligence defence, concluded the court 

[R. v. General Scrap Iron & Metals Ltd.]. 

SOLUTION: Make Sure Standard Is Consistent 

with the OHS Law 

https://ohsinsider.com/compliance-center-c45
http://ohsinsider.com/category/search-by-index/industries
https://ohsinsider.com/due-diligence-compliance-center
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Instead of blindly following industry standards 

and assuming that you’re complying with OHS 

laws, do at least three things first: 

Compare the standard to the OHS laws in 

your jurisdiction. If the OHS regulations 

establish clear and specific stacking 

requirements, those requirements are the 

ones you should satisfy. For example, if OHS 

regulations set a height limit on stacks or 

require the use of supports or anchors for 

stacks, following an industry standard that 

permits the stacking of material over that 

height limit and without supports or anchors 

won’t help your company avoid liability for a 

safety offence. But substituting an industry 

standard for an OHS requirement may not 

only be acceptable but also advised if the 

industry standard is stricter, that is, it allows 

for stacking three units high instead of the 

four unit height permitted by the OHS law. 

Ensure that what you believe to be the 

industry standard really is the standard for the 

industry. The employer has the burden of 

proving that the practice it followed was the 

industry standard, which isn’t always easy to 

do. 

Even when the OHS law leaves room for 

following industry standards and a certain 

practice is clearly an industry standard, the 

practice must also be reasonable. For 

example, the court in the General Scrap case 

suggested that stacking scrap metal bales 

four high wasn’t a reasonable standard given 

how unstable those stacks are. 

Insider Says: For more on industry standards 

and due diligence, see “Is Following an 

Industry Standard the Same Thing as Due 

Diligence?” 

SHOW YOUR LAWYER 

R. v. General Scrap Iron & Metals Ltd., [2003] 

ABCA 107 (CanLII), April 3, 2003 

Why Voluntary Standards Aren’t So 

Voluntary 

Standards from organizations like CSA, ISO, 

ANSI and NFPA (which we’ll lump together 

and refer to as “CSA”) are purely voluntary 

and you don’t have to comply with them 

unless you want to. 

And the moon is made of green cheese. 

How Voluntary Standards Can 

Become Legal Obligations 

Technically, CSA standards are not laws. But 

you can still get into trouble if you don’t 

adhere to them. 

First, voluntary standards may become 

mandatory through a process called 

incorporation by reference. This happens 

when an OHS regulation cites a CSA standard. 

Take a look at the section of your province’s 

OHS regulations and you’ll see that most 

items of PPE must conform to the appropriate 

CSA standard for the item. In effect, the CSA 

standard becomes part of the law. So if you 

don’t follow it, you face prosecution and fines. 

Example: Section 3(1)(c) of the Yukon 

Occupational Health and Safety Act requires 

employers to provide workers adequate 

training and supervision to perform tasks 

based on the worker’s abilities. Section 56(1) 

of the General Safety Regulation says CSA 

Z150, “Safety Code for Mobile Cranes,” is 

incorporated by reference. CSA Z150 says, 

among other things, that only trained, 

experienced and qualified operators can 

operate cranes. An employer is thus found 

guilty of letting an inexperienced worker 

operate a crane in violation of the OHS law [R. 

v. Northland Fleet Services (Yukon) Ltd., 

[1993] Y.J. No. 32, 1993]. 

http://ohsinsider.com/category/search-by-index/liability
http://ohsinsider.com/search-by-index/due-diligence/is-following-an-industry-standard-the-same-thing-as-due-diligence
http://ohsinsider.com/search-by-index/due-diligence/is-following-an-industry-standard-the-same-thing-as-due-diligence
http://ohsinsider.com/search-by-index/due-diligence/is-following-an-industry-standard-the-same-thing-as-due-diligence
http://www.canlii.org/en/ab/abca/doc/2003/2003abca107/2003abca107.pdf
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How Voluntary Standards Affect Due 

Diligence 

CSA standards may become mandatory even 

when they’re not incorporated by reference. 

This can happen when a court uses the 

standard as a benchmark to determine if an 

employer did enough to establish a due 

diligence defence. 

Again, it’s a simple concept.  To prove due 

diligence, the employer must persuade the 

judge that it took all reasonable steps to 

comply with the law and prevent the violation. 

How in the world, you might fairly ask, does 

your average judge who can’t tell the 

difference between a socket wrench and a 

pocket trench determine the specific safety 

measures an employer should have taken 

(assuming, of course, the law doesn’t spell it 

out)? 

The answer is that the judge looks for help. 

And one of the first places he turns is to the 

standards adopted by people who do know 

the complexities of the issue involved. In this 

way, CSA standards become a reference point 

used to measure compliance. The implication: 

Not obeying a CSA standard enhances the 

risk of liability. 

Example: Section 25 of the Ontario OHS 

Regulations for Industrial Establishments says 

that an in-running nip hazard on any part of a 

machine must be guarded by a device “that 

prevents access to the pinch point” but 

doesn’t specify which device to use. CSA 

Z432-94, says that height should be 

considered in determining if a physical barrier 

provides enough guarding protection. 

According to the Standard, a barrier of less 

than 39-inches (1,000 millimetres) is too short 

since it’s so easy to climb over. The Ontario 

regulation doesn’t incorporate the CSA 

standard by reference.  Even so, the court 

cites the company’s failure to follow it in 

ruling that the company didn’t show due 

diligence to guard the machine [R. v. Grant 

Forest Products Inc., [2002] O.J. No. 3374 

(2001)].  

On the flipside, companies that do comply 

with CSA standards stand a better chance of 

winning on due diligence.  

Example: Section 52(1)(a) of the Alberta OHS 

Act requires employers to install “effective 

safeguards” on machines but doesn’t define 

the term. So the court looked at voluntary 

standards of the American Society of 

Mechanical Engineers (ASME). Section 

6.6.2(a) of the ASME Standard requires 

guarding against “inadvertent contact.” The 

court noted that the contact in this case 

probably wasn’t inadvertent since the victim 

had crawled under the conveyor. Moreover, 

Section 6.7.1 of the Standard specifies that “a 

return belt idler does not require guarding.” 

Since the employer’s decision to guard only 

the one side of the roller conformed to ASME 

Standards, the court ruled that it wasn’t guilty 

of violating the Alberta machine guarding law 

[R. v. Maple Leaf Metal Industries Ltd., [2000] 

A.B.P.C. 95 (2000)]. 

The notion that voluntary standards are 

purely voluntary is a myth. Although you 

don’t have to do what the standard says—

unless, of course, it’s incorporated by 

reference into the regulation—you need to 

understand that failure to comply with a CSA 

standard can bite you in the behind when you 

try to prove due diligence. 

But we’re not suggesting that you must go 

the CSA route to prove due diligence; what 

we’re suggesting is that you must at least: 

 Be aware of the standard; 

 Specifically consider whether it’s 

appropriate for your organization; 

 Either adopt the standard or an 

alternative measure; and 

 Be prepared to explain why you 

concluded that the alternative (or no 

https://ohsinsider.com/due-diligence-compliance-center
https://ohsinsider.com/due-diligence-compliance-center
http://ohsinsider.com/category/search-by-index/compliance
http://ohsinsider.com/category/search-by-index/hazards-search-by-index
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measure) was a reasonable way to 

achieve the standard’s safety purpose. 

 

 

 


