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Compliance Briefing: The 4 Coronavirus 
Controls OHS Law Requires            
The World Health Organization (WHO) has 
declared the coronavirus outbreak a global health 
emergency. Although most of the 16,000+ cases 
and 300+ deaths come from the city of Wuhan 
in the Chinese province of Hubei where the virus 
originated, coronavirus has spread to Canada 
with Ontario and BC reporting confirmed cases. 
Still, the point of this article is not to educate you 
about the coronavirus. There’s already plenty of 
information about the virus online. But what you 
won’t find is what you most need: an explanation 
of how it affects you and your OHS program. 
Bottom Line: You do, in fact, have a legal 
obligation to protect workers from coronavirus 
infection. Here’s a look at your liability risks and 
how to manage them.  
5 Ways Coronavirus Can Get 

You into Legal Trouble
The best reason to prepare for coronavirus is 
to protect the health of your workers and your 
business. The next best reason is to protect your 
company from liability risks:     
1. OHS Violations
All OHS acts include a provision (known as a 
“general duty clause”) requiring employers 
to take reasonably practicable measures to 
protect workers against foreseeable health and 
safety hazards not expressly mentioned in the 
regulations. We know from the SARS, West Nile, 
avian influenza and other outbreaks that OHS 
enforcement agencies consider the general 
duty clause as covering an infectious illness like 
coronavirus.

...continued on page 2

Ask The Expert: When Is Random Drug & 
Alcohol Testing Allowed?
Question Is random drug and alcohol testing 
ever legal? If so, when?
Answer  Yes, but only in the most limited of 
situations.
Explanation While it may play a key role in 
workplace safety, drug and alcohol testing is 
also highly invasive to workers’ privacy. Random 
testing is the most difficult to justify because it’s 
testing without suspicion. Accordingly, courts 
and arbitrators almost never uphold it, except in 2 
very narrow situations:
1. Testing as a Reasonable Safety Measure  The 
mere fact that the workplace is dangerous 
and the worker’s job is safety-sensitive isn’t 
enough to justify a random testing policy. In 
a 2013 case called Communications, Energy 
and Paperworkers Union of Canada, Local 30 v. 
Irving Pulp & Paper, Limited, the Supreme Court 
of Canada clarified that the employer must also 
prove that there’s an actual problem with drug or 

alcohol abuse in that particular workplace. That’s 
a standard that few employers have been able to 
meet; and even in cases where they have, courts 
in Alberta, BC and Ontario still refused to enforce 
the random testing policy on the grounds that the 
privacy harms outweighed the safety benefits.
2. Post-Rehab Testing as Part of a Last Chance 
Agreement  Random testing of a particular 
worker, as opposed to a general testing policy 
covering a group of workers, is generally easier to 
justify, especially when it’s part of a last chance 
agreement with a worker that has previously 
tested positive (or committed a drug/alcohol 
offence). The way it typically works: Instead 
of termination, the worker agrees to complete 
rehab and submit to random testing for a specific 
number of weeks. The worker can then return to 
work as long as he/she tests clean during the 
post-rehab period. Courts and arbitrators have 
consistently upheld these arrangements.  
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... Coronavirus Controls continued from cover

2. Negligence
Although workers’ comp bars workers from suing their employers for 
negligence, the bar doesn’t apply to third parties. Accordingly, you 
could be sued by persons that become infected in your workplace 
or as a result of work-related contact with one of your workers.  
3. Wage & Hour Violations 
Absenteeism from coronavirus infection might force you to use 
workers for longer hours and precipitate wage and hour complaints 
under your province’s employment standards law. In addition, 
workers may need to invoke their unpaid leave rights to care for 
themselves or family members.    
4. Workers’ Comp Claims 
Workers who contract coronavirus at work may file workers’ comp 
claims. 
5. Disability Discrimination & Failure to Accommodate
A worker who becomes infected may be considered “disabled” 
under human right laws. Result: You must accommodate his/her 
absences or special needs to the point of undue hardship.
The 4 Ways to Protect Yourself
So, what exactly are employers required to do to comply with 
their general duty to protect workers and others against the risk 
coronavirus infection? The best way to answer that question is by 
looking to government guidelines issued during previous infectious 
illness outbreaks. While not technically binding law, these guidelines 
are crucial because they lay out the actual criteria that government 
inspectors who enforce the law use to evaluate whether an 
employer has taken the reasonably practicable measures the 
general duty clause requires. And while they don’t specifically 
address coronavirus, the fundamental principles and best practices 
on which they’re based come from the WHO, U.S. Centers for Disease 
Control and other internationally recognized health agencies and 
apply to just any kind of infectious illness outbreak. Let’s look at the 
4 sets of measures they require employers to take.  
1. Educate Workers 
Ensuring that workers know about the hazards to which they’re 
exposed is a fundamental duty under OHS laws. In the context of 
infectious illness, the right to know requires:  
General Education: First, you must familiarize workers with the 
nature of the risk posed by coronavirus—what it is, how it can infect 
them and how to protect themselves. (Go to the OHSI website for a 
Fact Sheet you can distribute to your own workers.) 

Prevention Measures: You must acquaint your workers with the 
personal hygiene and other measures they can take to guard 
against the risk of infection, including:   
 � Hand washing;
 � “Cough etiquette”;  
 � Social distancing; 
 � Proper use of PPE; 

 � Vaccination; and
 � Precautions for workers 
planning to travel to affected 
areas.

Notification & Communication: Education also involves keeping 
your workers apprised of recent developments, both public and 
within your workplace. Employers must provide “clear, timely and 
proactive communication to staff, including how your organization is 
handling the situation,” stress the Ontario Guidelines. This includes 
posting information on your company website and/or starting an 
internal phone service that workers can call for information. Also 
post the location of hospitals, clinics, public health authorities and 
other health resources in your community. In addition, you need to 
establish and maintain communication with any of your workers 
who are absent due to infection. 
2. Control Workplace Infection
The heart of the employer’s duty is to implement what the BC 
Guidelines call “infection countermeasures” to minimize the risk of 
coronavirus infection in the workplace. These include: 
 � Basic hygiene measures such as furnishing soap, anti-bacterial 
products and paper towels and keeping sinks and surfaces that 
people touch clean, e.g., doorknobs;
 � Posting signs, posters and notices reminding workers to wash 
their hands properly, use cough etiquette, keep social distances, 
etc.;
 � Work practices to promote social distance, e.g., use of conference 
calls instead of face-to-face meetings;
 � Physical design measures, such as keeping workstations as far 
apart as possible; 
 � Screening workers and visitors entering the workplace for signs 
of coronavirus; (Go to the OHSI website for a Model Screening 
Form); 
 � Disciplining workers that don’t practice proper hygiene, come to 
work infected or otherwise endanger co-workers; and
 � Managing cases of infection at work, including telling those 
suspected of having coronavirus to go home immediately as well 
as monitoring which workers get infected, where they work, etc.
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3. Ensure Use of Appropriate PPE
While we still don’t know much about how coronavirus is transmitted, 
PPE has been an essential element in preventing infection during 
previous outbreaks. Appropriate PPE for infection typically includes: 
 � Disinfected and disposable protective gloves;
 � Disposable particulate or other respirators, e.g., N95, N99 or N100; 
 � Protective gowns, especially for medical workers; and 
 � Eye protection for medical workers within 3 feet of infected 
patients.  

4. Create Preparedness Plan
Incorporate the above countermeasures into a broader policy or plan 
on responding to coronavirus and other infectious illnesses at your 
workplace in consultation with the JHSC that also includes: 
 � Hazard assessment gauging your vulnerability in case of 

outbreak;
 � Identification of key personnel and operations that are a priority 
to protect and/or replace; 
 � Revision of integral OHS and HR policies, e.g., regarding absences, 
cancellation of vacations, overtime or temporary workers to 
ensure availability of labour during an outbreak; 
 � Provisions to ensure business continuity;
 � Preparation for labour, service and supply disruptions; and
 � Creating secure lines of communications with workers, 
customers, suppliers, government agencies and other key parties 
during an outbreak. 

(For a Model Infectious Illness Exposure Control and Response Plan, 
see OHS Insider, Jan. 2020, page 7, or go to the OHSI website.) 

CASE OF THE MONTH
Manager Smells Pot from Worker’s Car but Can’t Prove He’s 
High
Now that cannabis is officially legal, OHS managers need to pay 
close attention to court cases pitting employers against workers 
who are allegedly high at work. Typically, the principle evidence of 
impairment is a positive drug test. But that’s not always the case. In 
fact, many companies don’t test their workers, even if they perform 
safety-sensitive jobs. That seems to have been the situation in a 
recent case from Nova Scotia illustrating just how hard it is for 
employers to prove workplace impairment. 
What Happened 
An elevator mechanic with a history of using marijuana got fired 
for allegedly smoking pot before his work shift. The chief evidence: 
The project manager smelled marijuana smoke as he walked by 
the mechanic’s jeep in the parking lot before the shift began. But 
the Nova Scotia arbitrator said that this wasn’t enough proof and 
reinstated the mechanic with no loss of pay (but also subject to the 
current last chance conditions imposed on him as a result of his 
unrelated attendance problems). 
Why the Employer Couldn’ t Prove 
Impairment 
While the manager might have smelled pot—or at least thought he 
did—he also acknowledged that it was too dark to see anything. 
And without the eyes, the nose was of limited value. Maybe what 
he smelled wasn’t fresh pot being smoked but the stale aroma of 
old pot mixed with tobacco smoke, the arbitrator surmised. This 
explanation would confirm the mechanic’s story that he was in the 
jeep but smoking a cigarette when the manager walked by. 

The other big problem was that nobody else testified to smelling 
pot from the mechanic once work began. Marijuana smoke clings 
to clothes and hair and if the mechanic really did smoke pot in his 
jeep that morning, somebody would have surely smelled it. Nor did 
anybody claim that they detected any other signs that the mechanic 
was impaired. 
The X Factor 
But something about the case did stink, at least to the arbitrator. 
But this odor came not from the mechanic but the company. 
The company, it seems, had a safety policy banning workers 
from working while they’re impaired. The policy also authorized 
management to prevent workers from working in an impaired 
condition. So, while not doubting the sincerity of the manager’s 
suspicion, the arbitrator chided him for allowing the mechanic to 
proceed to work his safety-sensitive job and then drive home [Kone 
Inc. v International Union of Elevator Constructors, Local 125, 2020 
CanLII 2377 (NS LA), Jan. 18, 2020]. 
Takeaway
Maybe the company in this case didn’t have a drug testing policy; or 
maybe it did have such a policy but the test results were excluded 
as evidence from the arbitration. In either case, the company 
learned at just how difficult it is to prove a worker is impaired at 
work merely via witness testimony. This is especially true when the 
witness’ claims that the worker was impaired is unsupported by 
any of the other witnesses. 
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COMPLIANCE CHEAT SHEET
Confined Spaces Safety Training    
OHS laws require employers to ensure that workers who work in 
or near confined spaces get the training they need to do it safely. 
Even so, confined spaces remain a Bermuda Triangle for untrained 
workers and would-be rescuers. According to the National Institute 
of Health and Safety (NIOSH), among the hundreds of victims that 
have lost their lives inside a confined space, 85%(!) lacked the 
proper safety training. Bottom Line: Complying with OHS confined 
spaces training requirements is not only a legal imperative but 
literally a matter of life and death. Here are the 10 things you must 
do to achieve that goal.
Defining Our Terms
The name for a space that workers need special safety training to 
enter vary by geography.
 �  “Confined space”: FED, BC, NB, NL, NS, ON, PEI, YK
 �  “Hazardous confined space”: MB, SK, NT, NU
 � “Enclosed space”: QC
For simplicity’s sake, we’ll use the term “confined spaces” to refer 
to these spaces.
1. Identify the Confined Spaces at Your Site
The first step is to recognize whether there are any confined 
spaces at your own site. To do that, you need to look at what’s 
considered a “confined space” in your province. (Go to the OHSI 
website to see how the OHS regulations of your jurisdiction define 
“confined space.”) But while definitions vary slightly, confined 
spaces share the same basic characteristics, i.e., they’re: 
 � Enclosed or partially enclosed;
 � Not designed or intended for continuous human occupancy;
 � Large enough for a worker to enter but restricted enough to 
complicate exit or delivery of first aid, evacuation, rescue or other 
emergency response; and
 � Likely to pose a health or safety hazard to an entrant because of 
their atmosphere, configuration, physical conditions or the work 
activity performed inside. 

2. Determine Who Needs Confined Spaces Safety Training
You’re responsible for ensuring that 4 groups of workers receive 
proper confined spaces safety training:  
 �  Workers you allow to enter the confined space (which we’ll refer 
to as “authorized entrants”);
 � Attendants or standby personnel who remain outside the 
confined space near the entrance and in communication with 
the workers inside and who are ready to summon help in case 
of emergency; 
 � Entry supervisors who oversee the entry and ensure that the 

required entry procedure safety measures are carried out; and 
 � Personnel responsible for carrying out emergency response or 
rescue operations within the space.  

You don’t necessarily have to deliver but you do have to ensure 
somebody delivers appropriate safety training not just to workers 
but to personnel of contractors and subcontractors who enter 
confined spaces at your workplace. 
3. Ensure Training Is Provided at Required Times
Workers must receive confined spaces safety training: 
 �  Before they enter a confined space—confined spaces safety 
training can’t be learn-as-you-go;
 � Before they’re assigned duties requiring them to work in or near 
a confined space;
 � Whenever there’s a change in confined space operations that 
present a hazard for which the worker wasn’t previously trained;
 � Whenever the entry procedures change; and
 � Whenever you have reason to believe the worker doesn’t 
have adequate knowledge of the entry procedures, e.g., after 
involvement in a near miss incident.

All workers should also receive regular refresher training on 
confined space entry at least once a year, especially those who 
were authorized to but didn’t actually enter any confined spaces in 
the previous year. 
4. Ensure Authorized Entrant Training Covers All Key Points  
Training must be delivered by a qualified person and cover the 
hazards of the work. Upon completing their training, authorized 
entrants should be able to demonstrate that they’re capable of:  
 �  Detecting the hazards that may occur during entry;
 � Carrying out their roles and responsibilities under the safe entry 
procedure;
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 � Properly using the required PPE and equipment;
 � Communicating with the attendant or standby worker; 
 � Cooperating with rescue personnel; and
 � Exiting from the confined space as quickly as possible if 
necessary.

5. Ensure Attendant Training Covers All Key Points  
Attendants who remain outside the confined space must be 
trained to perform their safety duties, including:
 �  Maintaining an accurate count of authorized entrants inside the 
confined space;
 � Monitoring activities inside and outside the confined space to 
ensure it’s safe for authorized entrants to remain inside;
 � Communicating with authorized entrants as necessary to 
monitor their status and alert them of the need to evacuate;
 � Summoning rescue or other emergency services if they determine 
that authorized entrants need help to escape;
 � Staying at their post until the entry ends or they’re relieved by 
another attendant; and
 � Not going inside the confined space unless they’re authorized and 
trained to perform rescue operations.

6. Ensure Entry Supervisor Training Covers All Key Points 
Entry supervisors must be trained how to carry out their safety 
duties, which include: 
 � Not letting authorized entrants enter the confined space until 
verifying that: i. all required tests have been carried out; ii. all 
required procedures and equipment are in place; iii. rescue 
services are available; and iv. the means of calling for rescue 
services are operable;
 � Terminating the entry permit if the operations the permit 
authorizes have been completed or a hazardous condition not 
allowed in the permit arises in or near the confined space;
 � Ensuring individuals who aren’t authorized entrants don’t enter 
the confined space; and 
 � Ensuring all safety precautions continue without interruption any 
time responsibility for entry operations is transferred. 

7. Ensure Rescue Personnel Have Necessary Training
Three of five deaths inside confined spaces are suffered by would-
be rescuers, according to NIOSH. So, it’s critical to ensure that 
personnel responsible for carrying out confined space emergency 
response and rescue procedures are properly trained to carry 
out those vital operations. In addition, in 11 jurisdictions, confined 
space rescue personnel must have some level of first aid training: 

Jurisdiction First Aid Training
Federal Basic first aid certificate
Alberta First aid training—no level specified

Jurisdiction First Aid Training
BC First aid attendant trained to immobilize injured 

worker
Manitoba Basic, intermediate or advanced first aider 

depending on hazard of operation, number of 
workers + workplace location

New Brunswick i. Standard first aid certificate from Canadian 
Red Cross Society or St. John Ambulance; and ii. 
Training in artificial respiration + CPR 

Newfoundland First aid training not specifically required 
Nova Scotia First aid training not specifically required
Ontario Training in first aid (no level specified) + CPR
Prince Edward 
Island

CPR 

Québec First aid training not specifically required
Saskatchewan Class A first aid qualification certificate
Northwest Terrs. + 
Nunavut

Level 1 first aid qualification certificate

Yukon First aid training not specifically required
8. Verify Effectiveness of Confined Spaces Training 
Just delivering safety training isn’t enough. To comply with OHS 
laws, you must verify that trainees understand the training and 
have acquired the knowledge or skills it’s designed to convey. 
Steps to ensure trainees “get it” may include requiring trainees 
to provide a practical demonstration of what they’ve learned 
(expressly required in AB and SK), and pass a test demonstrating 
their understanding of the material. Many jurisdictions also require 
employers to stage practice drills. Last but not least, have the entry 
supervisor monitor authorized entrants to ensure they’re properly 
applying their training. 
9. Document the Training You Provide 
Keep records of the confined spaces safety training you provide in 
a written document that lists: 
 � Each trainee’s name;
 � The trainer’s signature or initials; 
 � Who provided the training;
 � The subjects it covered; and
 � The date(s) of training. 
10. Refresh, Reinforce & Retrain 
Repeat and reinforce the training message you delivered after 
training ends. Ontario requires retraining at least once a year. Nova 
Scotia requires retraining rescue personnel once a year and re-
training authorized entrants every 2 years. Retraining should also 
be provided more frequently in response to changes not covered 
by previous training or indications that such previous training isn’t 
current or effective.
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QUIZ
Must You Disclose Privacy-Sensitive Harassment Report to 
OHS Investigator? 
The Workplace Harassment Policy 
An Ontario company’s OHS policy requires that all workplace 
harassment complaints be immediately and appropriately 
investigated. Under company procedure, once the investigation 
ends, the investigator prepares a Findings Report summarizing 
the details of the case. The Findings Report is so sensitive and so 
confidential, that the employer tries not to share it with anyone, 
not even the accuser and accused. Instead, it sends the parties a 
letter indicating whether the investigation found the harassment 
allegation to be true. It then logs the Findings Report into an 
electronic case management system to which only very few 
individuals have access.  
Situation
Two company workers claim they were harassed by their supervisor. 
The company does an internal investigation but somebody reports 
the incident to the MOL. The official the MOL sends to investigate 
requests copies of all notes from the investigation. The company 
offers her the letters it sent to the supervisor and his 2 accusers, 
as well as a redacted version of the Findings Report. But the 
investigator wants an unredacted version. The company objects on 
the grounds of privacy and the case reaches the Ontario Labour 
Relations Board (OLRB). 
2 Key Legal Facts 
Fact 1: Section 54(1)(c) of the Ontario OHS Act gives OHS investigators 
the power to “inspect, examine and copy” any record or report 
necessary to carry out their other duties under the law. Those 
duties, of course, include investigating workplace complaints. 
Fact 2: The OHS Act also requires employers to carry out 
“appropriate” investigations of workplace harassment complaints 
but doesn’t say they must prevent harassment.  Implication: If the 
company is guilty of an OHS harassment offence, it would be not 
for failing to prevent harassment but for failing to investigate the 
complaint appropriately. 
Question
Does the company have to let the OHS investigator see the 
unredacted Findings Report? 
A. No, because it contains sensitive and private information
B. No, because the unredacted report is relevant only to whether 
harassment actually occurred 

C. Yes, because Section 54(1)(c) powers cover any and all 
documents related to workplace harassment

D. Yes, because the unredacted report will enable her to determine 
if the company met its OHS harassment duties   

Answer
D. Demanding access to the unredacted report is a legitimate 
use of the investigator’s Section 54(1)(c) powers because it 
bears on whether the company complied with OHS harassment 
requirements
Explanation
Investigating workplace harassment complaints is a legal 
obligation not just in Ontario but all jurisdictions. The problem is 
that such investigations often uncover personal and confidential 
information, including personal medical information, information 
about private family matters and compromising photos and text 
messages. Employers are legally required to keep this information 
confidential and not disclose it, except where the law requires. This 
scenario, which is based on an actual Ontario case, illustrates how 
these principles play out in actual OHS harassment investigations. 
The OLRB ruled that disclosing the unredacted Findings Report was 
required by law. The company claimed that Section 54(1)(c) because 
the investigator had no authority to determine if harassment 
occurred. While acknowledging that the argument might ultimately 
prove true, the OLRB said that wasn’t the issue in this case. All this 
case was about is whether the investigator was entitled to see the 
unredacted report to determine if the employer did an appropriate 
harassment investigation. “I have difficulty accepting that the Act 
leaves it to the employer” to decide what information from the 
Findings Report the investigator does and doesn’t need to make 
that determination, the OLRB concluded [Wal-Mart Canada Logistics ULC v 
Gail Stewart, 2020 CanLII 2070 (ON LRB), Jan. 10, 2020].

Why Wrong Answers Are Wrong
A is wrong because an OHS investigator’s powers override 
personal privacy protections; investigators are also legally bound 
not to disclose the private information they access for purposes of 
carrying out their investigatory duties.  
B is wrong because the investigator’s purpose in accessing the 
unredacted report was, in fact, to determine if the employer did an 
appropriate investigation and not to decide if harassment occurred. 
And since the OHS Act does require employers to do an appropriate 
investigation, the demand was a legitimate exercise of her Section 
54(1)(c) powers.  
C is wrong because an OHS investigator’s Section 54(1)(c) powers 
can be used only to exercise bona fide investigation activities. But 
accessing the unredacted report to investigate whether there was 
a proper investigation of a harassment complaint was well within 
those limits. 
It's Not Just Ontario! Although the case took place in Ontario, the 
principles apply equally in all parts of Canada.
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COMPLIANCE BRIEFING
How to Create an Asbestos Exposure Control Plan
OHS laws require employers to implement an asbestos exposure 
control plan (ECP) to protect workers who handle, use or work 
near asbestos-containing material (ACM). The ECP must include 
measures to eliminate or at least keep workers’ exposure to airborne 
asbestos fibers below a specific occupational exposure level (OEL), 
typically 0.1 respirable asbestos fibers per cubic centimeter of 
air. Although requirements vary by jurisdiction, there are 10 basic 
elements every ECP should include. 

1. Statement of Purpose
Start by stating that the purpose of the ECP is to protect workers 
from hazards posed by exposure to airborne asbestos fibers [ECP, 
Sec. 1].  
2. ECP Roles & Responsibilities
Describe the roles and responsibilities of persons involved in 
implementing the ECP, including your company’s officers, directors 
and other principles who’d be considered “employers” under OHS 
laws [ECP, Sec. 2.1]; the ECP administrator [ECP, Sec. 2.2]; the qualified 
person who carries out risk assessment and classification and 
other key ECP functions[ECP, Sec. 2.3]; supervisors [ECP, Sec. 2.4]; and 
workers [ECP, Sec. 2.5]. 
3. The ACM Inventory   
Require the qualified person to survey all the buildings that you 
own or lease that were built before 1990 (when asbestos use in 
construction became illegal) and create an inventory of the ACM 
they contain. Specify that you’ll make the inventory accessible to 
workers and give a copy of it to all contractors performing physical 
improvements at sites involving risk of ACM disturbance [ECP, Sec. 3]. 
4. Risk Assessment & Classification 
The ECP should provide for the qualified person to perform airborne 
testing and other measurements to determine exposure levels. 
Most jurisdictions use a risk classification system to determine 
which controls are required for a particular operation. So, have the 
qualified person assess and categorize each operation involving 
asbestos exposure using the 3 OHS risk classifications:  
 �  “Low risk activities” in which workers work with or near ACM but 
don’t need engineering controls or PPE because the operation 
poses low risk of exposure to asbestos fibers. The low-risk 
classification should be used only for activities in which ACMs 
isn’t cut, sanded, drilled, broken, ground down, fragmented or 
otherwise disturbed so as to create the potential for exposure 
[ECP, Sec. 4.1];
 � “Moderate risk activities” which involve work on non-friable 
asbestos or operations in which friable asbestos may be affected 
but which still pose only a moderate risk of release and exposure 
[ECP, Sec. 4.2]; and
 � “High risk activities” put workers at high risk of exposure, e.g., 
ACM removal or encapsulation, using electric tools to cut through 
ACM or spraying a sealant on a friable ACM [ECP, Sec. 4.3].

List examples of work operations in the description of each 
classification. 
5. Selection of Controls
When selecting measures to control identified asbestos exposure 
hazards posed by moderate- and high-risk activities, you follow the 
standard “hierarchy of controls”: If practicable, eliminate or modify 
the operations so as to eliminate the need to handle, use, cut, 
move or disturb ACM [ECP, Sec. 5.1]; If elimination isn’t practicable, use 
engineering controls, which may include local exhaust ventilation, 
wetting or misting the ACM being worked on, isolating the work 
area where the operation is being carried out and/or encapsulation 
[ECP, Sec. 5.2]; If you can’t completely engineer asbestos hazards out 
of existence, you’ll need to implement work/administrative controls, 
such as air monitoring, posting warning signs, safe work procedures, 
etc. [ECP, Sec. 5.3]; and If engineering controls are impracticable or not 
enough to totally eliminate asbestos exposure risks, you can have 
workers use respirators and PPE as a last resort [ECP, Sec. 5.4].  
6. Decontamination 
Make sure your ECP addresses risk of “secondary” inhalation or 
ingestion which may occur when asbestos on PPE, skin or hair is 
disturbed, by requiring exposed workers to follow decontamination 
and personal hygiene protocols, including showering and disposing 
of contaminated PPE and clothing, after their shift [ECP, Sec. 6].
7. Asbestos Safety Training & Education 
Training must be provided by a qualified person before a worker 
is assigned to a position or location involving hazardous asbestos 
exposure and reinforced or repeated after operational changes or 
indications that previous training isn’t effective and needs to be 
reinforced, refreshed or revised [ECP, Sec. 7].
8. Health Monitoring 
Most jurisdictions require employers to monitor workers for 
biological signs of illnesses associated with hazardous substances 
to which they’re exposed. Unfortunately, there are currently 
no established biological exposure indices for mesothelioma, 
asbestositis and other asbestos illnesses. But there are tests for 
early detection of symptoms associated with asbestos exposure, 
including annual pulmonary function tests and chest x-rays [ECP, Sec. 8]. 
9. Recordkeeping  
Provides for keeping the various records and reports required by 
OHS asbestos regulations [ECP, Sec. 9].
10. ECP Program Monitoring   
Require review of your ECP at least once a year and on an immediate 
basis in response to significant changes in work circumstances or 
conditions and/or incidents and other red flags suggesting that the 
policy isn’t working and needs to be reviewed. In many jurisdictions, 
ECP review must be done in consultation with the workplace JHSC 
[ECP, Sec. 10]. 
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British Columbia
Traff ic Control Changes to 
OHS traffic control regulations (Part 
18) have gone through WorkSafeBC review 
and are about to take effect, including: 
	� New requirement that employers 
implement traffic control plan

	� New hazard assessment rules for 
emergent-, brief-, short- and long-duration 
work

	� New requirements for supervision of traffic 
control persons

	� New emergency scene management rules
	� Updated PPE and high-visibility apparel 
requirements for daytime work. 

Yukon
OHS Reform 
Public comments 
closed on the WCHSB survey 
about how Yukon should 
modernize its OHS and workers 
comp systems. The government 
is expected to propose a major 
piece of reform legislation this 
spring. 

BC

YT

Northwest Territories
Case OK to Fire Worker for Disobeying Terms of 
His Alcohol Treatment Plan To save his job, a safety-
sensitive heavy equipment operator with alcohol dependency entered 
into his mining company’s assistance program. After completing 
the residential part of the program, he was supposed to call into a 
Substance Abuse Professional at least once a month for 9 months. 
But he missed 4 calls in a row and the company fired him. The union 
claimed disability discrimination but the NWT arbitrator didn’t buy 
it. He wasn’t fired because he was disabled (i.e., alcohol dependent) 
but because he deliberately failed to follow the terms of his treatment 
plan [Public Service Alliance of Canada v Dominion Diamond Ekati 
Corporation, 2019 NWTSC 59 (CanLII), Dec. 20, 2019]. 

NT

Nunavut
Workers Comp The WSCC will review the 
following policies at its March governance meeting: 
	� Policy 02.01, Employer Assessments
	� Policy 02.11, Successor and Related Employers
	� Policy 02.12, Employer Clearances.  

Saskatchewan
OHS Enforcement 
Saskatchewan handed 
out its second biggest OHS fine in 2 
years--$280,000 against an Alberta 
oil drilling company stemming from 
an inexperienced worker’s injury that 
occurred when a pressurized hose 
came into contact with a rotating pipe.

SK

Alberta
Case Following Industry Standards No Excuse for 
Violating OHS Requirements An excavator at a construction site 
struck the underground temporary power line detonating a small fire. The prime 
contractor was fined for not taking “reasonably practicable” steps to prevent the 
incident. The precautions I did take were in accordance with industry standards, 
the prime contractor argued. But the Alberta OHS tribunal rejected the appeal. 
Industry standards aren’t OHS requirements, in this case, the requirement not 
to begin excavation work without first ensuring the locates were done [Jayman 
Built Multi Family Ltd. v. Alberta Occup. Health & Safety, Board File No.: OHS2019-
3, November 12, 2019].    

AB

Manitoba
Case Employer 
Must Pay $75K 
for Not Acting to Curb 
Homophobic Harassment 
A Juvenile Counselor (JC 1) 
claimed his co-workers targeted 
him for homophobic harassment 
during the 7 years he worked 
for the Manitoba Youth 
Centre. The Manitoba Human 
Rights Commission ruled that 
harassment did, in fact, occur 
and awarded the JC 1 $75K in 
damages. Read about the rest of 
the case at OHSInsider.com.

Ontario
OHS Fines Ontario dished out 4 six-figure fines for OHS 
violations in January (not including 25% victim surcharge):  
$290K against ArcelorMittal Dofasco MP Inc. for 2 separate incidents, 
one involving a fatality; $250K against Rayonier A.M. Canada Industries 
Inc. for failing to secure and immobilize a forklift leading to a lumber 
mill worker’s death;  $225K against Satin Finish Hardwood Flooring for 
fatal heat injuries to worker trapped in kiln; $175K against Prestressed 
Systems Inc. for fatality to bridge worker.

Month In Review
A roundup of new legislation, regulations, government 
announcements, court cases and arbitration rulings.
Visit OHSInsider.com for the complete Month-In-Review
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Nunavut
Workers Comp The WSCC will review the 
following policies at its March governance meeting: 
	� Policy 02.01, Employer Assessments
	� Policy 02.11, Successor and Related Employers
	� Policy 02.12, Employer Clearances.  

Manitoba
Case Employer 
Must Pay $75K 
for Not Acting to Curb 
Homophobic Harassment 
A Juvenile Counselor (JC 1) 
claimed his co-workers targeted 
him for homophobic harassment 
during the 7 years he worked 
for the Manitoba Youth 
Centre. The Manitoba Human 
Rights Commission ruled that 
harassment did, in fact, occur 
and awarded the JC 1 $75K in 
damages. Read about the rest of 
the case at OHSInsider.com.

MB

Ontario
OHS Fines Ontario dished out 4 six-figure fines for OHS 
violations in January (not including 25% victim surcharge):  
$290K against ArcelorMittal Dofasco MP Inc. for 2 separate incidents, 
one involving a fatality; $250K against Rayonier A.M. Canada Industries 
Inc. for failing to secure and immobilize a forklift leading to a lumber 
mill worker’s death;  $225K against Satin Finish Hardwood Flooring for 
fatal heat injuries to worker trapped in kiln; $175K against Prestressed 
Systems Inc. for fatality to bridge worker.

ON

Québec
WHMIS/SIMDUT CNESST 
issued proposed WHMIS/SIMDUT 
regulations that incorporate the terminology of 
GHS 2015 (e.g., SDS rather than MSDS, hazardous 
products rather than controlled products) into 
Québec provincial OHS rules. Only substantive 
change: Incorporation of the new GHS product 
classification methods into the OHS Act.   

QC

Newfoundland & Labrador
Case Arbitrator Rejects Random Drug Testing of 
Safety-Sensitive Helicopter Pilots 
A helicopter company seemed to have a compelling case that random 
drug testing of pilots shuttling between offshore oil platforms in the 
treacherous North Atlantic was a necessary safety measure, even 
though there was no history of drug use at the particular site. The 
testing method was also less intrusive—oral swab rather than urine 
samples. But the Newfoundland arbitrator struck down the policy. Oral 
swab testing “still amounts to a removal of intimate bodily information, 
including DNA, without consent” and constitutes “an unjustified 
affront to the” pilots’ dignity and privacy rights [Office and Professional 
Employees International Union v Cougar Helicopters Inc., 2019 CanLII 
125448 (NL LA), Dec. 9, 2019].

NL

Prince Edward 
Island
Building Code PEI became 
the final province to adopt the 2015 National 
Building Code, effective before the 2020 
construction season begins. That will make life 
simpler for PEI contractors who were previously 
subject to second-guessing by home owners 
for following local regulations rather than the 
Code.  

PE

Nova Scotia
Workers Comp WCB Nova Scotia 
will continue to issue mail paper clearance 
letters through March 31, 2020. The original plan was 
to switch over to all-digital, real-time clearance on 
January 1. 

NS

New Brunswick
Return to Work Newly effective Bill 27 
imposes burdensome new workers’ comp duties on 
New Brunswick employers. Highlights:  Duty to re-employ injured 
workers unless it would impose undue hardship; Duty to engage 
worker in return to work process to determine appropriate 
accommodations; Discretion of WorkSafeNB to determine medical 
aid to be provided to worker;  New administrative penalties for 
Workers’ Compensation Act violations. 

NB

Federal
Case OK to Fire Worker for Drunk Driving of Railway Vehicles  A Signals & 
Communications Maintainer (SCM) was fired and charged with a criminal offence for driving 
railway vehicles while he was drunk. The union claimed disability discrimination but the federal labour 
board said no and upheld the termination. There was no evidence the SCM was an alcoholic or entitled 
to accommodation. And even though he was genuinely sorry and took responsibility for his behaviour, 
operating a railway vehicle while intoxicated was just cause to relieve him of his safety-sensitive job 
[Canadian National Railway Company (CN) v International Brotherhood of Electrical Workers System 
Council No. 11, 2019 CanLII 123925 (CA LA), Dec. 23, 2019].    

FED

NU
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COMPLIANCE ALERT
Alberta: New/Old JHSC Rules Take Effect
In the name of cutting red tape, Alberta’s Conservative government 
has reversed some significant changes to OHS joint health and 
safety committee (JHSC) rules contained in the Bill 30 legislation 
that took effect in June 2018. 
Pop Quiz ABC Ltd., an Alberta manufacturing company has 3 
small plants, each containing 7 workers.
Question 1: Must ABC Ltd. establish a JHSC?
Answer: Yes, because under Section 16(a) of the Alberta OHS Act, 
an employer must have a JHSC if it employs 20 or more workers at a 
site where work is expected to last more than 90 days.
Question 2: How many JHSCs must ABC Ltd. establish? 
Answer: On January 31, the rules dictating the answer to that 
question officially changed.  Previous Rule: Employers that 
employed 20 or more workers at sites expected to last longer than 
90 days had to have a JHSC at each of its sites. Thus, ABC Ltd. had 
to establish a JHSC at each of its 3 plants. New Rule: Employers that 
employ 20 or more workers at sites expected to last longer than 
90 days must have a JHSC for its company. Thus, ABC Ltd. need 
establish a single JHSC representing workers at each of its 3 sites. 
Same for Safety Representatives 
The same principles apply to health and safety representatives, 

which are required at Alberta sites lasting longer than 90 days 
where 5 to 19 workers are employed by the employer. Thus, for 
example, if ABC Ltd. had 5 rather than 7 workers at each of its 3 
plants, it would need just one safety rep for the entire company, as 
opposed to one safety rep at each plant under the old rules. 
Prime Contractor JHSC Rules Not Changing  
What hasn’t changed is the requirement that prime contractors, i.e., 
contractors in charge of safety and OHS compliance at construction 
or energy at site where workers employed by multiple employers 
work, have a JHSC at each site with 20+ workers where work is 
expected to last longer than 90 days and a health and safety rep at 
each site with 5 to 19 workers expected to last longer than 90 days.    
JHSC Training Change
Under previous rules, JHSC co-chairs in Alberta had to complete 2 
modules of specialized training: 
 � Part 1: A 2-hour prerequisite course providing a general overview 
of OHS rights and duties and JHSC functions: and 
 � Part 2: A course of 6 to 8 hours delivered by designated trainer 
providing details about JHSC functions. 

The new “red tape cutting” rules eliminate the need for Part 1 
training.

OHS CASE ALERT
Worker Abused Refusal Rights to Advance His Political 
Agenda
While the worker’s OHS right to refuse dangerous work is an 
important safety measure, it’s also subject to abuse.
Case In Point   Exhibit A: The 2019 federal case involving a 
longshore worker that initiated a work refusal claiming that shore-
to-ship gangways “didn’t meet Code.” His key concern was the 
company’s practice of resting gangways on the handrails of the ship 
being loaded via use of a shepherd’s hook attached to the gangway 
underside to secure it from slipping off. The Captain, an official MOL 
delegate, investigated and found no danger. But the worker kept 
up the refusal and the case went to a federal OHS tribunal which 
upheld the no danger ruling. 
The Worker ’s Ulterior Motive
The worker actually had a hidden agenda, the tribunal concluded. 
He was a union rep and member of the workplace JHSC fed up 

with what he perceived to be the company’s lack of progress in 
implementing committee recommendations related to the safety of 
the gangway. His use of the phrase “not up to Code” indicated that 
his purpose in bringing the refusal was to advance his agenda and 
not protect his immediate safety, according to the tribunal [Jordan 
v. Neptune Bulk Terminals (Canada) Ltd., 2019 OHSTC 19 (CanLII), 
September 25, 2019].
The Bottom Line
Work refusals are legitimate only when workers believe there’s an 
immediate danger to health and safety. Although the worker in this 
case legitimately considered the condition to be unsafe and was 
worried that it would ultimately result in a gangway collapse, he 
wasn’t in fear that it was going to happen at that moment. As a 
result, the refusal was unjustified.     
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EHS COMPLIANCE
When Is an ‘Act of God’ a Defence to an Environmental 
Violation?
A company won’t normally be held for an environmental violation resulting from a flood, earthquake or other natural event. The name for 
this principle is the “act of God” defence and there are 3 things a company must prove to make it out and avoid being found guilty for an 
environmental offence: 
1.  The event that caused the violation was unforeseeable; 
2.  The company took every reasonable precaution to avoid the event; and 
3.  The forces of nature involved acted without any human contribution or intervention. 
To illustrate how these principles play out, here are 2 cases in which companies presented an act of god defence in an environmental 
prosecution. Although the situations seemed almost identical, one company won, and the other lost. The reasons for that are very instructive.
Note: Even though both cases are from Ontario, the law on the act of god defence is pretty much the same across Canada.

COMPANY WINS 
Situation 
A company crushed and washed gravel on its property. Although 
it was shielded from the surrounding neighbourhood by 2 buffer 
strips of trees, the Ministry of the Environment received complaints 
from nearby residents about sand blowing from the gravel pit. 
When an official arrived at the gravel pit, it was no longer operating. 
However, he noted that there was sand blowing in the air. So, the 
gravel company was charged with discharging a contaminant in 
violation of the Environmental Protection Act (EPA). In its defence, it 
argued that the very high winds that day were an “act of god” that 
caused the discharge.
Decision
The Ontario County Court agreed that an act of god caused the 
violation and found the company not liable for an EPA violation.
Explanation
The court noted that several residents testified about the weather 
conditions that day, describing the wind as very strong and gusty, 
like a tornado or “a kind of sand storm.” One witness said that she 
felt like she was “living in the Sahara Desert.” There was evidence 
that the maximum wind that day was 68 kilometers per hour, with 
gusts up to 77. There had been no comparable winds during the 
month of May in that area for 5 years. Thus, the court concluded 
that the wind was of such an “extraordinary or unusual velocity” 
that the company couldn’t have foreseen or guarded against it. The 
court added that the company had, in fact, closed its operations 
early because of the wind. But doing so didn’t stop the wind from 
blowing sand into the air.
R. v. Springbank Sand and Gravel Ltd.

COMPANY LOSES 
Situation 
A copper mine had three tailings areas into which sewage from the 
mining operations flowed. Each tailings area had a decant overflow 
system that allowed the water in one area to flow into the next area 
once it reached a certain level. After a rainfall, the wall of the third 
tailings area failed, allowing the effluent stored there to flow into a 
creek and bay. As a result, the mine was charged with 3 violations of 
the Ontario Water Resources Act (OWRA). The mine argued that the 
violations were caused by an “act of god”—that is, an excessively 
heavy rainfall.
Decision
The Ontario Provincial Court rejected the act of god defence and 
found the mine guilty of OWRA violations.
Explanation 
For an event to be considered an “act of god,” it must be “something 
quite overwhelming, not merely an ordinary circumstance which 
could have been foreseen and guarded against,” explained the 
court. In this case, there was evidence that it had rained the day 
the wall was breached. But there was no evidence that the amount 
of rain that fell was so extraordinary as to be uncommon in that 
geographic area, especially at that time of the year. The court 
acknowledged that spring rains were generally heavier than at 
other times of the year. But heavy spring rains are common and 
not unknown to those who live and work in that area. In addition, 
the decant system in that tailings area was blocked, so there was 
no place for the water to go but over the top of the wall. And the 
defendant had the power and authority to ensure that this system 
was working properly, added the court.
R. v. North Canadian Enterprises
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2020 OHS COMPLIANCE CALENDAR
Upcoming deadlines, regulatory changes, enforcement 
events and other developments you need to prepare for
Date Jurisdiction Deadline/Regulatory Change/Event
March 15 BC Workers’ comp filing deadline for some employers*
March 15 Québec Workers’ comp filing deadline
March 31 BC Workers’ comp filing deadline for some employers*
March 31 Nova Scotia + Ontario Workers’ comp filing deadline
March 31 Nova Scotia Final day of WCB paper clearances 
April 1 New Brunswick OHS harmonization changes to PPE + first aid kit rules take effect
April 1 New Brunswick New carbon tax takes effect 
April 1 Ontario Cross-sector ergonomics inspection initiative begins 
July 1 Ontario New + revised OELs take effect
July 1 Prince Edward Isl. New OHS workplace harassment rules take effect 
* In BC, workers’ comp filing deadline varies depending on final 2 digits of employer registration number 


