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Due Diligence Scorecard: Using Real-
Life Cases to Keep Your OHS Program 
Compliant          
Does our OHS program meet the standard of 
due diligence?

While perfect compliance is the goal of every 
OHS program, not all problems can be 
prevented. The good news is that OHS laws 
neither expect nor require perfection, only due 
diligence. Thus, even if something goes wrong 
and somebody gets injured or even—heaven 
forbid—killed as a result, you can still avoid 
liability by showing that you exercised due 
diligence. But how can you tell if you’re living 
up to the standard? The only way to get a 
definitive answer is to get prosecuted and see if 
the court convicts you of an OHS violation. Of 
course, this is hardly the formula for a realistic 
compliance strategy. 

Using the Due Diligence Scorecard to 
Assess Your OHS Program 
What’s needed is a way to make sound legal 
judgments about your own OHS program 
while avoiding incidents and the prosecution 
they lead to. One of the best ways to do that 
is to look at prosecutions of other companies. 
Going to school on these cases enables you to 
evaluate your own OHS program. 

The downside of that approach is that it’s 
labour-intensive. It requires somebody to 
track down, read through and analyze literally 
dozens of court cases from across the country.  
Unfortunately, few OHS directors have the 
time or inclination to do this—or the budget 
to hire a lawyer to do it for them. And that’s 

...continued on page 2

Ask the Expert: Asking Applicants Medical 
Questions During Job Interviews
Question Is there a template on what you can 
legally ask job applicants to determine if they’re 
physically and mentally capable of performing 
the functions of the job without committing 
disability discrimination?   

Answer:  Basic Rule: You can ask about abilities 
but not disabilities. Once you offer the job, you 
can ask medical questions or request medical 
information to determine the applicant’s need for 
accommodations.  

What You CAN’T Ask What You CAN Ask

 � Do you have any physical/mental disabilities?
 � Do you have X illness or disability?
 � Do you have any health problems?
 � Do you have a disability that would interfere with  

your ability to perform the job?
 � Are you in good health?
 � Have you ever been treated for alcohol or drug addiction?
 � How much alcohol do you drink each week?
 � What medications do you use?
 � Have you ever been treated for emotional or psychiatric problems?
 � Are you under a doctor’s care?
 � Are you receiving counseling or therapy?
 � Do you have any allergies?
 � Have you ever received workers’ comp?
 � How many sick days did you take last year?

 � Describe essential requirements of the 
job, as specified in the job ad and job 
description and ask if applicant can 
perform them with or without reasonable 
accommodations

 � Describe or demonstrate how you would 
perform the essential functions of the job

 � Can you meet the attendance 
requirements of this job?

 � Do you use any legal or illegal impairing 
or intoxicating drugs?



2   |   OHSINSIDER.COM   |   FEBRUARY 2020

EDITOR IN CHIEF / SENIOR WRITER: GLENN DEMBY, ESQ.

OHS Insider is published by Bongarde Holdings Inc. and is intended for in-house use only – commercial reproduction is a violation of our copyright agreement.

This publication is designed to provide accurate and authoritative information on the subject matter covered. It is sold with the understanding that the publisher is not engaged in 
rendering legal, accounting or other professional services. If legal or other   expert assistance is required, the services of a competent professional should be sought.

Printed in Canada. For more information call 1.800.667.9300

N
EW

SL
ET

TE
R &

 ELECTRONIC PUBLISHERS FO
U

N
D

ATION

EDITORIALEXCELLENCEAWARDWINNER

... Due Diligence Scorecard continued from cover

exactly why the OHS Insider created the annual Due Diligence 
Scorecard. As we do every year, we summarized the year in due 
diligence litigation, including not just who won and who lost but 
also why they won and lost so you can apply the lessons to your 
own OHS program. These results can help with how to apply the 
compliance lesson of each case to make legally sound judgments 
about the adequacy of your own OHS program.     

Background: What Is ‘Due Diligence’   
Note: You can skip this part if you already know how due diligence 
works, unless you want a brief refresher. 

“Due diligence” is the technical name of a legal defence a 
defendant accused of violating an OHS, (or environmental, food 
and drug or other so-called public welfare or regulatory law) can 
use to avoid liability. The defence only comes into play when and 
if the prosecution meets its burden to prove that the defendant 
committed a violation of the OHS law. The violation, called the 
actus reus (Latin for “guilty act”) can be via: 

 �  Performing an act the law prohibits, e.g., firing a worker in 
reprisal for reporting workplace harassment; and/or

 �  Failing to perform an act the law requires, e.g., providing the 
worker a harassment-free workplace.  

The idea of the original OHS laws was that once the Crown 
proved the actus reus beyond a reasonable doubt, the defendant 
would be guilty of a violation. This is different from criminal 
laws in which the prosecution must prove not only the actus 
reus but also the so-called mens rea (Latin for “guilty mind”) or 
defendant’s state of mind in committing the violation, intentional, 
grossly negligent, reckless, etc. 

But in a 1978 case called R v. Sault Ste Marie, the Canadian 
Supreme Court decided that the rule was too harsh and created 
a middle ground: A defendant shown to have committed an OHS 
violation could still avoid liability, the Court decided, by proving 
on a balance of probabilities (50% or more) that it exercised “due 
diligence” to comply. There are 2 branches of due diligence: 

 �  Reasonable steps: The most common branch is for the 
defendant to show that it took reasonable steps protect 
workers’ health and safety and comply with the law; or

 �  Reasonable mistake of fact: The defendant can also make 
out a due diligence defence by showing that it reasonably 
relied on a set of facts that turned out to be wrong but had 
they been true would have made the act or omission legal.  

From Legal Defence to Practical OHS Compliance 
Standard 
Over time, “due diligence” has assumed a second meaning 
outside the courtroom as a standard that safety professionals 
and OHS directors use to evaluate compliance on the ground. 
The basic question: Are we doing enough to comply and protect 
our workers? And while the answer is always dependent on the 
unique situation involved, there’s one absolute principle which 
comes from the original R v. Sault Ste Marie case that applies in 
every case: due diligence is impossible unless you establish and 
implement a sound OHS program. 

The Key Role of the Court Cases
The court cases are the point at which the legal and practical 
compliance standards converge. The court’s role is to apply the 
law of due diligence to a real-world situation. So, looking at how 
cases turn out and what companies that win on a due diligence 
defence do right and what companies lose do wrong provides 
invaluable intelligence that you can apply directly in judging your 
own OHS program.  

The 2019 Due Diligence Cases
Across Canada, there were 18 reported cases in which a court 
or tribunal based an OHS ruling on a due diligence defence in 
2019, as compared to 16 in an average year. Of course, there are 
also hundreds of actual OHS prosecutions each year. The reason 
the Scorecard number is so low is that the vast majority of OHS 
prosecutions are settled without going to trial. There are also 
prosecutions that don’t get reported. 

On those relatively rare occasions when cases do go to trial, due 
diligence fails far more often than it succeeds. Thus, of the 18 
reported cases from 2019, the defendant made out a successful 
due diligence defence only 4 times (well below the 10-year 
average of 29%).    

Total Cases: 18
Cases in Which Due Diligence Defence Succeeded: 4

Cases in Which Due Diligence Failed: 13
Split Decisions: 1

As shown in Table 1, 5 jurisdictions accounted for all of the due 
diligence litigation in 2019, led by BC with 7 cases and followed 
by Alberta with 6 cases. The BC WCAT is not only the busiest due 
diligence tribunal but also the strictest, siding with the prosecution 
in 100% of the cases. Québec had the same rate, albeit with a 
smaller sample size. Defendants in Sask. and Ontario fared much 
better, prevailing at 50% clips. Nova Scotia is usually represented 
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in the Scorecard but didn’t have any reported cases in 2019. 

Table 1: Reported OHS Case Rulings Based on Due 
Diligence Defence by Jurisdiction in 2019

Jurisdiction Total 
Cases

Due Diligence 
Defence Succeeds

Due Diligence 
Defence Fails

Split 
Verdict

BC 7 0 7 --

Alberta 5 2 3 --

Ontario 2 1 1 --

Québec 2 0 2 --

Sask. 2 1 0 1

TOTAL 18 4 13 1
Source: OHS Insider

Rulings by Industry Sector 
Continuing recent patterns, 50% of all due diligence cases in 2019 
involved construction and roofing, all of which the defendant 
lost. The only other sectors with more than a single case were 
saw mills and warehouses, with each winning 1 of 2. Oil, auto 
repair, logging, manufacturing and utilities were the other sectors 
represented. 

Table 2: Total Reported OHS Case Rulings Based on Due 
Diligence Defence by Sector in 2019

Industrial Sector Total 
Cases

Due 
Diligence 
Defence 
Succeeds

Due 
Diligence 
Defence 
Fails

Split 
Verdict

Construction, Roofing  & 
Paving

9 0 9 0

Mfg. Plants 1 0 1 0

Saw Mills 2 1 1 0

Logging 1 0 1 0

Oil & Gas 1 1 0 0

Warehouse 2 1 0 1

Utilities 1 0 1 0

Auto Service & Repair 1 1 0 0

TOTAL 18 4 13 1
Source: OHS Insider

Due Diligence Rulings by Hazard/Violation Type
Excluding a single outlier case involving 40+ asbestos charges, 
there were 28 OHS charges for 10 hazard/violations. Failure to 
provide or ensure proper use of fall protection was the leading 
violation contested in OHS due diligence prosecutions (25%) 
with almost all of these cases involving roofing and construction 
companies; closely behind was failure to ensure proper repair, 
maintenance and use of equipment at 21%. All of the charges 
were for relatively “old school” hazards. Notably, there were 

no cases involving charges for more recently recognized OHS 
hazards such as workplace violence, working alone, emergency 
preparedness, ergonomics and even cold/heat stress.  

Table 3: Total Reported 2019 OHS Rulings Based on Due 
Diligence Defence by Hazard/Violation 

Industry Total OHS 
Charges

Due Diligence 
Succeeds

Due 
Diligence 
Fails

Vertical Fall Protection 7 0 7

Maintenance & Use of 
Machinery or Equip.

6 1 5

Approaches to Energized 
Equip. or Power Lines

2 0 2

Machine Guarding 3 0 3

Vehicular & Pedestrian Traffic 1 0 1

Excavation/Confined Spaces 1 0 1

Forklifts 3 0 3

Lockout Tagout 1 0 1

Materials Handling, 
Transport, Stacking

3 0 3

Wall/Floor Openings 1 0 1
Source: OHS Insider

Due Diligence Losses by OHS Program Breakdown
In the 13 cases where a court or tribunal rejected a due diligence 
defence, some defect in the defendant’s OHS system was a 
decisive factor. In most of the cases, the problem wasn’t the 
absence of a required OHS program element, e.g., training, 
hazard assessment, safe work procedures, etc., but failure to 
implement it properly.  In some cases, both defects were in 
evidence. As illustrated by Table 4, safety training was, by far, 
the most cited problem area, followed closely by supervision and 
instruction.  As a safety coordinator, you’d do well to conduct a 
“reasonable steps” audit of each of the listed problem areas: 

Table 4: OHS Program Breakdowns Cited in 2019 Cases 
Where Employers Lost on Due Diligence  

OHS Program Defect Cases  

Safety Training 7

Supervision/Instruction 5

Safe Work Procedures 4

Hazard Assessment 3

Over-Reliance on Worker Experience 2

Workplace Inspection 1

Failure to Enforce OHS Rules 1

Lack of Safety Culture 1

TOTAL 24
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TOOL
Model Drug & Alcohol Testing Policy  
Here’s a summary version of a Model Testing Policy you can adapt for 
your own use. Go to the OHSI website to get the full version. 

1. Policy Statement 
The intent of this Policy is to empower ABC Company to 
accomplish its health and safety objectives in a manner that is 
fair and consistent with employees’ privacy, accommodation and 
other legal rights. While discipline may be used as necessary and 
appropriate, the goal of ABC Company is not to punish but help 
employees identify and get help for their substance abuse issues.

2. Grounds for Drug & Alcohol Testing
2.1 Pre-Employment Testing: All applicants who receive a 
conditional offer of employment must submit to drug and/or 
alcohol testing that yields a negative test result as a prerequisite 
for employment. 

2.2. For Cause Testing: For cause testing may be mandated 
if ABC Company has grounds to reasonably believe that an 
employee may be under the influence of drugs or alcohol, 
including but not limited to:  

 � The presence of drugs or alcohol on or about the employee's 
person or in the vicinity;

 � Conduct by the employee that suggests impairment or 
influence of drugs or alcohol;

 � A report of drug or alcohol use while at the employee is at 
work or on duty; and/or

 � Information that an employee has tampered with drug or 
alcohol testing at any time.

2.3 Post-Incident Testing: Drug and/or alcohol testing may be 
required if the employee is involved in or engages in conduct 
which results in a work-related injury, near miss or damage to 
property.  

2.4 Random Testing: From time to time, ABC Company may 
require individual employees or all members of a classification 
or group to be tested at random to the extent those employees 
occupy safety-sensitive positions.  

2.5 Post Rehabilitation Testing: ABC Company may offer 
employees who test positive the opportunity to successfully 
complete a drug and alcohol rehabilitation program in lieu of 
discipline. In that event, ABC Company may ask the employee 
to undergo individual, unannounced drug and alcohol testing, 
from time to time, for up to two (2) years, starting with the 
employee's return to work, following participation in a drug or 
alcohol dependency treatment program.  

3. Testing Procedures
3.1. Consent: Applicants offered employment with ABC 

Company will be asked to sign a form consenting to drug 
and alcohol testing before and after employment begins in 
accordance with this Policy. Failure to consent is grounds for 
revoking the job offer as is a positive test result. Subsequent 
failure of employees to submit to testing will be considered a 
violation of this Policy.

3.2. Sample Collection: All collection and testing will be done 
by companies or individuals deemed qualified and licensed 
by the [province] Ministry of Health and may be collected on 
ABC Company premises or at a third-party collection site or 
lab. Samples will be collected in sufficient quantity for splitting 
into two separate samples. Collections will be in a manner 
reasonably calculated to prevent substitutions or interference 
with the collection or testing of reliable samples. However, in 
the interest of privacy, employees will not be subject to direct 
observation when providing urine samples for urine testing. 
Sample collection will be documented by labeling samples 
to reasonably prevent erroneous identification of test results. 
The documentation will also provide an opportunity for job 
applicants or employees to provide any information about the 
prescription or non-prescription they currently or recently used 
or other information they consider relevant to the test.  

3.3. Chain of Custody: ABC Company will ensure that a strict 
written chain of custody process is followed throughout the 
collection and testing process and that samples are collected 
and, if necessary, transported to the testing facility in a manner 
to ensure the sample’s integrity.

3.4 Initial & Confirmation Testing: If a sample initially tests 
positive for alcohol or drugs, the result will be considered 
inconclusive and the test result will be confirmed by a second 
test of the initial sample using a scientifically-accepted method. 
If the second confirmation test of the sample is also positive, 
the testing facility will send the result to the HR department 
for official review and implementation of the procedures for 
obtaining an explanation from the person.  

3.5 Drug Testing: Initial and confirmation tests for drugs 
may be conducted using any type of sample from which 
a measurement of the presence or content of drugs in the 
person’s body can be made, including but not limited to, saliva, 
blood, or urine samples. Samples may be screened for drugs 
and alcohol as defined in applicable regulatory requirements, 
including determining a positive test result by using the levels 
prescribed by regulation for the particular substance. ABC 
Company reserves the right to test for other drugs or synthetic 
or other intoxicants, e.g., K-2, Spice, synthetic cannabis, bath 
salts and Kratom, in the future. However, employees will be 
given at least 10 days advance notice of any such additions. 

3.6 Retesting/Appeal Procedure: If after ABC Company 

https://ohsinsider.com/tools/model-drug-alcohol-testing-policy
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completes drug or alcohol testing, a job applicant or employee 
whose test result is positive wants their sample retested, they 
may request in writing that a subsequent confirmation test of 
the original split sample be performed at the employee or job 
applicant’s own expense. Any retest must be requested within 
24 hours of the employee or applicant receiving notice of their 
positive test.

4. Privacy
ABC Company recognizes that test results and related 
information is protected personal information under privacy laws 
and will keep it confidential and secure and refrain from using or 
disclosing it except as permitted or required by law. 

5. Policy Violations
ABC Company will consider the following conduct as violations 
of this Policy:  

 � Refusals to sign the Consent Form or submit to testing in 
accordance with this Policy;

 � Adulterating, diluting, or otherwise tampering with a test 
specimen or attempting to do so;

 � Having a confirmed positive test result.

Violations are grounds for discipline up to and including 

termination in accordance with the ABC Company Progressive 
Discipline Policy. Employees with substance abuse issues may 
also be referred for counselling or assistance. Job applicants 
who violate this Policy will not be offered employment and may 
forfeit their current jobs if the violation is discovered after the job 
applicant has begun employment.  

6. Assistance & Reinstatement
ABC Company may place employees with substance abuse 
issues on administrative leave and enter into Last Chance 
Agreements offering them the opportunity to return to work 
if they successfully complete the terms of their treatment and 
rehabilitation program, pass drug and alcohol tests and meet 
other reinstatement conditions.

7. Right to Accommodations
ABC Company recognizes that drug and alcohol addiction is a 
disability under the [province] Human Rights Code. Accordingly, 
in administering the disciplinary and other provisions of this Policy, 
addictions and other substance abuse related to disabilities, such 
as use of medical marijuana or prescription drugs for debilitating 
conditions, will be treated as non-culpable violations and 
employees will be offered reasonable accommodations based 
on their individual circumstances and capabilities to the point of 
undue hardship.

QUIZ
When Is a Worker Guilty of an OHS Violation?
Situation
Rip, who works for a lumber company with a lousy safety culture 
in which workers are untrained and dangerous tree felling 
procedures are followed, causes a tree to fall the wrong way 
into an electrical wire. The wire falls on a supervisor and fatally 
electrocutes him. The exact same incident occurs at another 
lumber company. But this company has an active OHS program 
that requires workers to follow safe work procedures. The incident 
happens only because the worker who cut down the tree, Buzz, 
took a shortcut and didn’t follow the required procedure. 

Question
Which, if either, worker could be potentially guilty of an OHS 
violation? 

A. Just Rip 

B. Just Buzz 

C. Both 

D. Neither since a worker can’t be guilty of an OHS violation

Answer
C. Both workers could be liable.

 

Explanation 
It is a violation for a worker to follow an unsafe work practice 
even if that practice was set by the employer. This scenario is 
based on an actual Ontario case called R. v. Campbell in which 
a worker was found guilty of 2 OHS violations: not clearing the 
area where a tree was being cut down and not using ropes to 
guide the falling tree. The worker claimed the incident was 
entirely the company’s fault. The company did in fact plead guilty 
to not providing safety training and not requiring workers to use 
safe work practices. While acknowledging that the worker had a 
point, the Ontario court found that he had still endangered a co-
worker and sentenced him to 18-months’ probation. 

Why Wrong Answers Are Wrong
A is wrong because, as illustrated by the Campbell case, following 
an unsafe company procedure doesn’t necessarily shield a worker 
from OHS liability—although it would probably cut the resulting 
punishment.  

B is wrong because Buzz has no moral defence; he could and 
should have followed a safe work procedure but deliberately 
chose not to. 

D is wrong because workers who work unsafely can be prosecuted 
for an OHS violation, especially if somebody gets hurt as a result.
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BRIEF YOUR CEO
Personal Liability of Officers for Company Violations of 
Government Compliance Orders 

 � A waste management company ignored an order to comply 
with its ECA (Environmental Compliance Approval). The 
company and its CEO were convicted of environmental 
offences. The court fined the CEO $5,000 [R. v. Turtle Island 
Recycling Corp. and Leonidas Anagnostakos].

 � A waste haulage company failed to comply with orders 
to remove all waste from its property and stop depositing 
waste there. The company and its director pleaded guilty to 
environmental offences and were fined $20,000 [R. v. Western 
Waste & Recyclers Inc. and Paolo Rossi].

 � While inspecting an auto service center, MOE investigators 
noted violations and issued an order to the center. But the 
owner failed to take all reasonable care to ensure that the 
center complied with the order. The center and owner pleaded 
guilty and were fined a total of $8,000 [R. v. Payless Automotive 
Services and Jason Edward Hopkins].

 � An environmental official ordered the owner of an auto body 
shop to get an ECA for a paint spray booth. But the owner 
never applied for or received approval. He pleaded guilty to 
failing to comply with an officer’s order and was fined $6,000 
[R. v. Martin Kellman].

Question
What do all these cases have in common?

Answer
In each case, a company’s officers or owners were held personally 
liable because their company failed to comply with a government 
environmental order. 

The Problem
Environmental laws give inspectors the power to issue orders 
compelling companies to take steps to address potential 
threats to the environment. Complying with these orders may 
be burdensome and costly. But failing to comply is even worse 
because it exposes the company to the risk of liability. And, as the 
cases above illustrate, corporate officers and directors are also at 
risk of personal liability when their companies fail to comply with 
environmental orders. 

The Explanation
If a government inspector issues an order to your company, 
you have 2 choices: Comply with the order or appeal it. The 
company should promptly comply with any orders it thinks are 
valid. However, not every order is justified or reasonable. In such 
cases, the company should appeal the order. But one option the 
company doesn’t have is simply ignoring the order. In addition 

to any violations for the underlying condition that caused the 
inspector to issue the order, the failure to respond to an order is 
itself an environmental violation for which the company can be 
liable. And defying a government order is no petty matter; on the 
contrary, the government often goes out of its way to punish such 
defiance harshly. 

Example: An owner/director and site manager/director pleaded 
guilty to failing to take all reasonable care while directors of an 
organic waste receiver company to ensure that it complied with 
MOE orders. The court fined the owner/director $7,500 and the 
site manager/director $5,000 [R. v. Waterdown Garden Supplies 
Ltd., Wim Van Ravenswaay and Trevor Ducharme].

As these cases indicate, the company itself may not be the only 
one penalized. Corporate officers and directors can also be hit 
with failing-to-comply violations when their companies ignore 
government orders. In fact, the environmental laws of some 
jurisdictions specifically hold corporate officers responsible for 
the company’s compliance with government orders. For example, 
Sec. 280.1(1)(b) of the federal CEPA says, “Every director and 
officer of a corporation shall take all reasonable care to ensure 
that the corporation complies with…orders and directions of, 
and prohibitions and requirements imposed by, the Minister, 
enforcement officers and review officers.”

The Lesson
Compliance with environmental orders is ultimately the 
responsibility of the company’s officers and directors. Officers 
and directors don’t have to personally carry out such orders 
themselves. They can rely on managers, supervisors and safety 
coordinators to clean up hazardous waste, implement spill 
reporting policies or carry out whatever measures the inspector 
orders the company to undertake. Of course, you can also 
appeal the order if you consider it unfair or unjustified. But 
whether it’s compliance or appeal, the response to a government 
order must be immediate and carefully considered. And ultimate 
responsibility for ensuring such a response falls to corporate 
officers and directors. 
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CASE OF THE MONTH
JHSC No Right to Inspect Areas Employer Doesn’t Control 

Canada Labour Code, Sec. 125(1)(z.12): “Every employer shall, 
. . . in respect of every work activity carried out by an employer 
in a work place that is not controlled by the employer, to the 
extent that the employer controls the activity, ensure that the 
work place committee or the health and safety representative 
inspects each month all or part of the work place, so that every 
part of the work place is inspected at least one each year” 
(emphasis added)

The meaning of the above language was the issue of this case 
which began when the JHSC of Canada Post’s Burlington site 
extended its monthly inspection to include letter carrier routes 
and points of call outside the facility. Management refused. Since 
we don’t control those routes, it would be pointless to inspect 
them, it reasoned. The union filed a grievance setting off a ping 
pong of litigation: 

 � Ping: The MOL began by finding CP in violation of Sec. 125(1)
(z.12); 

 � Pong: The federal OHS tribunal reversed concluding that the 
inspection duty doesn’t apply to places an employer doesn’t 
control;

 � Ping: The appeals court reversed the OHS tribunal and 
reinstated the original MOL inspector’s ruling;

 � PONG: Finally, after 7 years, the case reached the Canadian 
Supreme Court for ultimate resolution. The OHS tribunal’s 
ruling was reasonable and the federal court should have let 
it stand, it ruled. True, the OHS laws should be read broadly 
to ensure the safety purpose is carried out. But the tribunal’s 
finding that employers need not let the JHSC inspect places they 
don’t control was reasonable and consistent with the purpose 

of the law. After all, the Court reasoned, “an interpretation 
which imposed on the employer a duty it could not fulfil would 
do nothing to further the aim of preventing accidents and 
injury” [Canada Post Corp. v. Canadian Union of Postal Workers, 
2019 SCC 67 (CanLII), December 20, 2019]. 

What It Means This isn’t the first time that a court has resisted 
the call to overextend OHS “workplace” duties in the name of 
safety. The leading case is a 2013 ruling from Ontario in which a 
hotel guest drowned in an unguarded swimming pool. The OHS 
inspector claimed the death was a “workplace” fatality and cited 
the hotel for not reporting it to the MOL (under Sec. 51(1) of the 
Ontario OHS Act).

The Labour Board upheld the MOL but the hotel had the last 
laugh when the Ontario high court shot down the citation. 
Interpreting the pool as a “workplace” was unreasonable, said 
the Court of Appeal. By the Board’s logic, employers would have 
to report “whenever a non-worker dies or is critically injured at 
or near a place where a worker is working, has passed through 
or may at some other time work, regardless of the cause of the 
incident.” This goes way beyond what the legislature could have 
intended in enacting the reporting rule, the Court added [Blue 
Mountain Resorts Limited v. Ontario (Labour), 2013 ONCA 75 
(CanLII), Feb 7, 2013].

The Bottom Line While OHS laws are meant to be interpreted 
broadly to serve the health and safety objective, there are also 
limits on how far safety duties can be stretched. Specifically, the 
geographical scope of an employer’s OHS “workplace” duties is 
based on the employer’s control rather than the property lines of 
the workplace.

OHS Scorecard: Top 5 Ontario OHS Fines of 2019
Fine1 Offender Trigger Incident Offence(s) (as “employer”)

$400K Lafarge Canada Inc. Worker giving demolition contractors tour of closed plant 
falls nearly 30 feet to his death when corroded + structurally 
unsound walkway collapses beneath him 

Failure to prevent access or brace and shore part of damaged 
structure likely to collapse

$265K Toronto Transit 
Commission  

Maintenance worker fatally crushed between pick-up truck 
and work car being moved

Failure to provide a trained and qualified monitor to observe 
movement of the work car, while in direct communication with 
work car operator to ensure work car didn’t contact workers, 
vehicles or equipment

$200K J.N.D. Erectors Limited Construction worker killed when concrete panel weighing 
over 6,000 lbs. falls on him while being transferred with a 
crane and hoist from a flatbed truck

Failure to ensure that material or equipment at a project is stored 
and moved in a way that doesn’t endanger a worker

$165K Vinyl Window Designs 
Ltd.

Worker killed after entering a barrier enclosure to 
troubleshoot a machine that wasn’t properly locked out

Failure to ensure machine is properly guarded by guard or device 
to bar access to dangerous moving part 

$150K K-Line Maintenance 
and Construction 
Limited

Rope being pulled by a puller/tensioner truck during bridge 
cable replacement operation breaks hitting several workers, 
one of whom suffers fatal injuries  

Failure to ensure equipment, materials and protective devices 
were maintained in good condition

1 Not counting 25% victim surcharge

https://www.canlii.org/en/ca/scc/doc/2019/2019scc67/2019scc67.html
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British Columbia
Hazardous Chemicals 
Public review of proposed 
revisions to WorkSafeBC guidelines 
(G5.53-4) on acceptable occupational 
hygiene methods under Part 5 of the 
OHS Regulation comes end on Feb. 
20. Explanation: Section 5.53(4) of 
the Regulation requires that workplace 
exposure monitoring and assessment 
of hazardous chemical and biological 
agents be conducted “using occupational 
hygiene methods acceptable to the 
Board.” The new guidelines explain what 
methods the Board considers acceptable.  

Yukon
Smoking & Vaping 
Yukon passed Bill 3, which 
applies all current rules pertaining to 
workplace indoor smoking to vaping 
under the Smoke-Free Places Act. It also 
extends current bans on tobacco sale, 
display and promotion to vaping and 
increases the minimum age for buying 
tobacco and smoking products to 19.   

BC

YT

Northwest Territories
Young Workers Effective Jan. 1, 2020, the 
following are considered dangerous workplaces 
(and processes) where workers under age 16 in the Northwest 
Territories can’t work: Construction sites; Production processes 
at a pulp mill, saw mill or woodworking establishment; Production 
processes at a smelter, foundry, refinery or metal processing or 
fabricating operation; Work inside a confined space; Forestry 
or logging operations; Operating powered mobile equipment, 
a crane or a hoist; Workplaces where exposure to a chemical 
or biological substance is likely to endanger the worker’s health 
or safety; Power line construction or maintenance; Any other 
occupations listed in the regulations. 

NT
Nunavut
Workers Comp Highlights of Bill 8 workers’ 
comp changes that took effect in Nunavut on Jan. 
1, 2020: 
	� Revised definition of “disability””
	� New definition of “impairment” 
	� Clarification of who’s an “employer” under the Act
	� Elimination of requirement for a primary health care 

provider
	� Clarification of compensation paid to a dependent child 

of a deceased worker
	� Unemployment benefits added as a category of 

remuneration
	� New authority of inspectors to inspect health care 

providers’ records to verify services received. 

Saskatchewan
OHS Enforcement 
WorkSafeSaskatchewan 
launched a new 3-year Fatalities 
and Industries Strategy targeting 
manufacturing, healthcare, first 
responders, transportation and 
other high-risk industries. The 4 
priorities: Asbestos, Falls from 
heights, Motor vehicle crashes and 
cancer exposure of firefighters.

SK

Alberta
JHSCs Jan 31: New “red tape cutting” rules restore 
pre-2018 Alberta OHS requirements that employers at 
sites where work is expected to last longer than 90 days establish 
a: i. JHSC if they employ 20 or more workers at the site; or ii. health 
and safety representative if they employ 5 to 19 workers at the site. 
The new rules also cut the number of required courses for training of 
JHSC co-chairs and health and safety representatives from 2 to 1.  

AB

Manitoba
OHS Fines Newly 
tabled Bill 12 would 
double the maximum penalty 
for a Manitoba Workplace 
Safety and Health Act 
violation to $500K and to 
$1 million for a second and 
subsequent offence. 

Ontario
Asbestos Jan 1: OHS 
regulatory changes took 
effect (O Reg 278/05) in Ontario 
on Jan. 1, 2020 that lengthen the 
interval of medical surveillance 
required for workers exposed to 
asbestos on construction projects 
from every 2 years to every 5 years. 

Month In Review
A roundup of new legislation, regulations, government 
announcements, court cases and arbitration rulings.

Visit OHSInsider.com for the complete Month-In-Review
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Nunavut
Workers Comp Highlights of Bill 8 workers’ 
comp changes that took effect in Nunavut on Jan. 
1, 2020: 
	� Revised definition of “disability””
	� New definition of “impairment” 
	� Clarification of who’s an “employer” under the Act
	� Elimination of requirement for a primary health care 

provider
	� Clarification of compensation paid to a dependent child 

of a deceased worker
	� Unemployment benefits added as a category of 

remuneration
	� New authority of inspectors to inspect health care 

providers’ records to verify services received. 

Manitoba
OHS Fines Newly 
tabled Bill 12 would 
double the maximum penalty 
for a Manitoba Workplace 
Safety and Health Act 
violation to $500K and to 
$1 million for a second and 
subsequent offence. 

MB

Ontario
Asbestos Jan 1: OHS 
regulatory changes took 
effect (O Reg 278/05) in Ontario 
on Jan. 1, 2020 that lengthen the 
interval of medical surveillance 
required for workers exposed to 
asbestos on construction projects 
from every 2 years to every 5 years. 

ON

Québec
Worker Claims Psychological 
Disorder Was Caused by 
Workplace Harassment A worker claimed 
he developed anxiety and an adjustment disorder 
as a result of being harassed at work. But the 
Québec Administrative Labour Tribunal found 
that the worker hadn’t suffered an employment 
injury. Something definitely happened at work 
that caused the worker significant distress. But 
the worker might have overreacted. The medical 
evidence suggested that the incidents didn’t rise 
to the level of harassment or cause a person to 
develop those symptoms [Arbec Forest Products 
Inc. et Turcotte, 2019 QCTAT 5511 (CanLII), 
December 6, 2019]. 

QC

Newfoundland & Labrador
Workplace Harassment New OHS regulations took effect on 
Jan. 1, 2020 requiring Newfoundland employers to: 
	� Perform workplace violence risk assessment 
	� Implement procedures, policies and “environment arrangements” to 

eliminate or minimize risks assessment identifies  
	� Protect workers from family violence in workplace if employer becomes 

aware or should reasonably be aware of risk
	� Implement workplace harassment prevention plan describing employer 

commitment to provide harassment-free workplace and company’s reporting 
and investigation procedures

	� Allow for external investigation by third party when employer or supervisor is 
alleged harasser

	� Refrain from retaliating against workers for reporting harassment or violence
	� Provide harassment prevention training.

NL

Prince Edward 
Island
Workers Comp The PEI WCB 
finalized changes to its policy (POL-153) on 
workers’ comp coverage of medical cannabis 
for work-related injuries.

PE

Nova Scotia
Court Won’t Let Employer Take 
Back Its Guilty Plea Five months after 
pleading guilty to a pair of OHS violations, a diving 
operation had a change of heart and tried to reopen 
the case, contending that the Crown’s expert witness 
was biased because he had trained some of the 
workers involved in the incident. But the Nova Scotia 
court said it was late for the company to take back 
its guilty plea. The company had no reasonable 
excuse for explaining its delay and couldn’t show 
that the expert witness was, in fact, biased or that an 
injustice had been done [R. v. Paul’s Diving Services 
Inc., 2019 NSSC 359 (CanLII), December 6, 2019]. 

NS

New Brunswick
Supervisor Duties Changes to the New Brunswick 
OHS Act under Bill 26 took effect on Jan. 1, 2020. 
In addition to doubling the time limit for bringing an OHS 
prosecution from 1 to 2 years, key changes include: 
	� A new definition of “supervisor,” 
	� A new section listing a supervisor’s OHS duties
	� A detailed list of criteria that must be met for an employer 

to meet its duty to ensure a workplace is “competently 
supervised.” 

NB

Federal
Harassment & Violence Effective Jan. 1, 2020, federally regulated employers must:
	� Develop harassment and violence prevention policies jointly with workers or JHSC
	� Do joint hazard assessment every 3 years and when resolution process fails or trigger events 

occur
	� Deliver jointly developed training at least every 3 years
	� Give victims information about where to go for support services
	� Offer victim several resolution options including early resolution, conciliation and investigation 
	� Meet specific deadlines in implementing the resolution process
	� Provide annual workplace violence and harassment report to workers, JHSC and the government.  

FED

NU

https://www.canlii.org/fr/qc/qctat/doc/2019/2019qctat5511/2019qctat5511.html
https://www.canlii.org/fr/qc/qctat/doc/2019/2019qctat5511/2019qctat5511.html
https://www.canlii.org/en/ns/nssc/doc/2019/2019nssc359/2019nssc359.html
https://www.canlii.org/en/ns/nssc/doc/2019/2019nssc359/2019nssc359.html
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ARTICLE

Seasonal Health & Safety: Disciplining Workers for 
Refusing to Get a Flu Shot 
What’s At Stake
The OHS duty to ensure workers’ health means taking measures to protect them from workplace exposure to infectious illnesses. And 
often, especially in winter, a primary source of infectious agents is the co-workers and other people that workers come into contact with 
at work. This is particularly true in health care facilities where seasonal illnesses pose a hazard to not only co-workers but also patients. 
That’s why so many employers in the health sector require workers to get flu shots and discipline them if they refuse. But a strong case 
can be made that these measures violate workers’ privacy and right to control what goes into their own bodies. Here are two cases 
involving almost identical flu policies in which arbitrators came to opposite decisions.

Flu Shot Refusal Discipline Is Unjustified
Facts
An Ontario chronic care geriatric hospital specialized in old and 
frail patients. The collective agreement permitted the hospital 
to adopt reasonable workplace health and safety rules. So, the 
hospital adopted a policy stating that in the event of a flu outbreak 
(two or more patients with the flu), workers who aren’t vaccinated 
and who refuse to take Amantadine would be suspended without 
pay until the outbreak subsided. 

Fifteen hospital workers chose not to be vaccinated or take the 
medication. During a flu outbreak, they were suspended for 7 to 
9 shifts without pay until the outbreak ended. The union filed a 
grievance, arguing that the flu policy violated workers’ privacy 
and right to “bodily integrity.” 

Ruling
The Ontario arbitration panel ruled that the hospital couldn’t 
suspend the workers without pay.

Explanation
The hospital argued that the flu policy was reasonable and 
designed to reduce the risk of the spread of flu in a high-risk 
patient population. It also noted that it wasn’t forcing workers to 
get medical treatment. It was simply treating workers who were 
unvaccinated and not on Amantadine as unfit to work during 
a flu outbreak. Lastly, the workers weren’t disciplined; they were 
sent home not as punishment but to prevent infection to patients 
and co-workers. The panel rejected these arguments. The 
workers had done nothing wrong and weren’t sick. But they were 
barred from working unless they underwent “medical treatment.” 
Forced medical treatment is an assault if there’s no consent. And 
suspending workers without pay for refusing to undergo medical 
treatment violated workers’ Charter rights, the panel concluded.

St. Peter’s Health System v. Canadian Union of Public Employees, 
Local 778 (Flu Vaccination Grievance), [2002] O.L.A.A. No. 164, 
Feb. 7, 2002 

Flu Shot Refusal Discipline Is Justified
Facts
Following the recommendation of the BC Provincial Medical 
Health Officer, the Interior Health Authority adopted a flu 
policy that excluded non-immunized workers and workers who 
refuse to take antiviral medication from work without pay during 
an influenza outbreak. The policy didn’t permit reassignment 
of non-immunized workers. A nurse at a long-term facility for 
“frail elderly” patients refused to get a flu shot or take antiviral 
medication because she didn’t want “foreign bodies in her 
system.” The Authority suspended her without pay during a flu 
outbreak in which one patient died. The union filed a grievance, 
claiming that the flu policy violated workers’ Charter rights and 
was unreasonable. 

Ruling
The BC arbitrator ruled that the Authority could suspend the 
nurse without pay.

Explanation
The union argued that the flu policy essentially coerced medical 
treatment by threatening suspension from work without pay. 
The arbitrator acknowledged that workers who refused to be 
immunized or take antiviral medication would suffer economic 
consequences. But these consequences weren’t so severe that 
they effectively denied workers control over their bodies. In fact, 
the nurse could have accessed vacation time or other accrued 
leave during the suspension. More importantly, workers had 
a choice, although it wasn’t necessarily an easy one, explained 
the arbitrator. Bottom line: The Authority’s legitimate goal was 
to prevent and contain outbreaks of influenza. The flu policy 
was an effective way of accomplishing that goal and thus was 
reasonable. Workers were only suspended during flu outbreaks, 
not for the entire flu season. And refusing to transfer unprotected 
workers wasn’t unreasonable as they might be infectious even if 
they’re asymptomatic. 

Health Employers Assn. of BC v. BC Nurses’ Union, [2006] 
B.C.C.A.A.A. No. 167, Sept. 15, 2006
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COMPLIANCE BRIEFING

Key Trends in Workplace Drug Testing 
The legality of workplace drug/alcohol testing comes down to a 
balance between competing interests: 

 � The employer’s need to maintain a safe workplace; and 

 � The workers’ right to privacy and, where the worker has a 
dependency or addiction, accommodations for disabilities. 

It’s up to courts, arbitrators, human rights and other tribunals to 
strike this balance by ruling on actual disputes that then become 
precedent for subsequent cases. Marijuana legalization may 
embolden workers and increase marijuana use. 

As a result, OHS directors should keep close track of cases that 
have come down since legalization in Oct. 2018. Here’s a briefing 
on 6 key takeaways from recent cases. 

(See page 4 for a Model Testing Policy you can adapt; go to 
OHS Insider for a Scorecard summary of 17 key cases decided 
since legalization.)

1. There’s a Big Difference Between Addiction & 
Casual Use 

The legally appropriate response to a positive test depends 
entirely on the answer to one question: Does the worker have 
a dependency or addiction? If so, the worker is considered to 
have a disability requiring accommodation to the point of undue 
hardship. Immediate and automatic discipline for testing positive 
violates that duty to accommodate. But if the worker is just a 
casual user, disability discrimination laws don’t come into play 
and you’re bound only by your usual disciplinary policies. 

 � Employer Wins: Federal arbitrator finds just cause to terminate 
train engineer for using cocaine on the job when medical 
evidence shows he was a casual user and not an addict 
[Teamsters Canada Rail Conference v Canadian Pacific Railway, 
2019 CanLII 89682 (CA LA)].  

 � Employer Loses: Federal arbitrator reinstates engineer fired 
for testing positive for alcohol after driving his locomotive into 
a vehicle because medical evidence shows he had an alcohol 
addiction [Canadian Pacific Railway v Teamsters Canada Rail 
Conference, 2019 CanLII 8545 (CA LA)].   

2. Accommodation ≠ Letting Safety-Sensitive Workers 
Work Impaired 

While you may have to let workers use medical marijuana or 
other legal impairing drugs for a disability offsite, letting them 
use or be impaired while they’re working likely constitutes undue 
hardship, especially if their job is safety-sensitive.  

Example: Refusing to hire applicant who uses medical marijuana 
each night after work for safety-sensitive construction job isn’t a 
failure to accommodate, rules Newfoundland court, since the 

type of marijuana applicant uses has high THC levels that remain 
in body at potentially impairing levels for at least 24 hours [IBEW, 
Local 1620 v. Lower Churchill Transmission Construction Employers' 
Association Inc., 2019 NLSC 48 (CanLII)].  

3. Accommodation Works Both Ways
The duty to accommodate typically requires you to perform 
a medical assessment of the worker’s capabilities so you can 
determine what accommodations are appropriate. 

Workers must provide you the medical information you need to 
make an assessment. Your duty to accommodate ends if workers 
unreasonably withhold this information, obstruct or otherwise 
fail to cooperate.

Example: Alberta Human Rights Commission dismisses failure 
to accommodate claim of cement operator who made a stink 
about and then failed to show up for the medical assessment 
he had to undergo after testing positive for marijuana so that 
his employer could figure out what non-safety-sensitive jobs 
he could do [Bourassa v Trican Well Service Ltd., 2019 AHRC 13 
(CanLII), May 2, 2019].

4. Generalized Suspicion Doesn’t Justify For-Cause 
Testing   

While less controversial than random testing, for-cause testing 
can also generate grievances. Employers need to be careful 
not to abuse for-cause testing policies by treating anything and 
everything as a trigger for testing, including a general suspicion 
of workplace drug/alcohol use at the site. 

Example: Alberta arbitrator nixes testing of all employees on 
shift at the time a supervisor found a drug paraphernalia kit in 
the plant washroom. Just being at the plant when the kit was 
found wasn’t sufficient evidence to trigger testing under the 
policy. There had to be at least circumstantial evidence linking 
the kit to the particular individuals tested [Weyerhaeuser Canada v 
Unifor Local 447, 2019 CanLII 116919 (AB GAA)].

5. The Evidence Counts as Much as the Law    
When an employer loses in court, the main reason is usually lack 
of evidence. In other words, having the law on your side doesn’t 
help if you don’t also have the proof.   

 � Employer Wins: Ontario Labour Relations Board 
finds ample evidence of waste management worker’s 
marijuana use at work, including a co-worker’s cell 
phone video showing him toking on the job, to uphold 
termination for cause [Miller Waste Systems Inc. v Christopher 
Charlebois, 2019 CanLII 29752 (ON LRB), April 2, 2019].   

...continued on page 12
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COMPLIANCE BRIEFING CONT...
...continued from page 11

 � Employer Loses: Sask. arbitrator finds no just cause to 
terminate nurse accused of stealing a bottle of morphine tablets 
from a patient’s home, citing the lack of eyewitnesses and strong 
circumstantial evidence she didn’t do it. Since the evidence was 
indecisive, the party with the burden of proof, i.e., the employer, 
lost [Saskatchewan Health Authority v CUPE, 2019 CanLII 2192 
(SK LA)].

6. Credibility, Personality & Subjective Factors Can Be 
Decisive 

Close cases may turn on the simple credibility and even likeability 
of the people involved. 

 � Employer Wins: In ruling for the employer, a Québec tribunal 
made little effort to hide its lack of sympathy for a warehouse 

worker fired for drinking beer in his car while on duty as shift 
safety supervisor, citing his false denials, lack of respect in 
showing up late for his disciplinary hearing and insincere 
apology—he wasn’t sorry, only sorry that he got caught, 
according to the tribunal [Pelletier and Costco Wholesale Canada 
Ltd. / Costco Lévis, 2019 QCTAT 4890 (CanLII)].

 � Employer Loses: BC arbitrator compliments housekeeper’s 
“candor” and “forthrightness” in acknowledging her past 
alcohol use in reinstating her with no loss of pay after she was 
terminated for violating her last chance alcohol use agreement 
[Harrison Hot Springs Resort v Unite Here, Local 40, 2019 CanLII 
28162 (BC LA)].

https://www.canlii.org/en/sk/skla/doc/2019/2019canlii2192/2019canlii2192.html
https://www.canlii.org/fr/qc/qctat/doc/2019/2019qctat4890/2019qctat4890.html
https://www.canlii.org/fr/qc/qctat/doc/2019/2019qctat4890/2019qctat4890.html
https://www.canlii.org/en/bc/bcla/doc/2019/2019canlii28162/2019canlii28162.html

