
Your Easiest Path  
to OHS Compliance 
in Canada

JANUARY 2020   OHSINSIDER.COM

CONTENTS
Feature Article

5 New Safety Laws to Keep  
Your OHS Program Compliant  

in 2020 ... P. 1/2/3

Notice
2020 Workers' Comp  

Rates ... P. 3

Article
The 8 Most Important  
Cases of 2019 ... P. 4

EHS Compliance
Can Contractor Delegate 

Responsibility of Compliance  
to Subcontractor ... P. 5

Article
Emergency Preparedness - 

Protecting Against Infectious 
Illness Outbreaks ... P. 6

Tool
Model Flu & Infectious  

Illness Outbreak 
Preparedness Policy ... P. 7

New OHS Laws by 
 Jurisdiction ... P. 8/9

Ask the Expert ... P. 10 
In the News ... P. 10 

BC Compliance Alert ... P. 10

Article 
Enforecement Trends -  
12 Biggest OHS Fines 

 of 2019 ... P. 11/12

5 New Safety Laws You Must Prepare for 
to Keep Your OHS Program Compliant in 
2020          
What you did in 2019 won’t be enough to keep 
your OHS program compliant in 2020. Here’s 
an overview of the significant new laws that you 
need to account for in the coming year. (See 
pages 8-9 for a list of the most important new 
OHS laws in your own jurisdiction.)  

1. Strict New Workplace Harassment 
Requirements

Since Jan. 1, 2019, 8 of Canada’s 14 jurisdictions 
have or are in the process of adopting new 
OHS harassment requirements. Six of those 
jurisdictions (NB, NL, PEI and the 3 territories) 
didn’t have harassment rules before. These 
new regulations are modeled after Ontario Bill 
168, which took effect in 2010, and requires 
employers to create a harassment program or 

code of practice providing for:

 � A policy statement expressing management’s 
lack of toleration for harassment and 
commitment to provide a harassment-free 
workplace;

 � A mechanism for workers to report 
harassment;

 � A process for swift, fair and thorough 
investigation of complaints; and

 � Harassment education and training. 

In QC and the federal jurisdiction, the new rules 
build on existing harassment regulations and 
go beyond the Bill 168 model with new cutting-
edge requirements for impartial investigation, 
mediation and dispute resolution, stronger 

...continued on page 2

Does Major Safety Violation Warrant 
Dismissal If It’s Just a First Offence? 
The safety violations committed by a senior 
worker with what had been a flawless safety 
record set the stage for a classic case involving 
the values that typically come into conflict 
when a worker is fired for committing a safety 
violation.     

What Happened A hazardous chemical 
plant had a detailed safety procedure for 
anchoring and de-energizing forklifts but a 
driver who should have known better didn’t 
follow it. As a result, the forklift fell off the loading 
dock when the truck to which it was transferring 
materials drove away. Luckily, nobody got hurt. 
But the plant faced a dilemma. Safety was an 
imperative for the plant and serious incidents 
could not be tolerated, even if no injuries 
occurred. On the other hand, the driver was a 
6-year veteran with a totally clean disciplinary 
record. After weighing all the factors, the 
employer decided that it was essential to send 
the message that safety rules would be strictly 
enforced and fired the driver. The union then 
filed a grievance.

Can You Guess Who Won? Answer: The 
worker. The Ontario arbitrator ruled that 
termination was too harsh a penalty for a 
long service worker with no disciplinary record 
who recognized and apologized for his safety 
mess-ups. So, it reinstated him without lost 
pay but also without loss of seniority or service 
time [Invista (Canada) Company, Kingston Site v 
Kingston Independent Nylon Workers Union, 2019 
CanLII 104636 (ON LA), November 8, 2019]. 

Takeaway: Why the Worker Won 
Another arbitrator reviewing these very same 
facts could easily have ruled in the employer’s 
favour. Although they don’t say it—or even 
recognize it—judges and arbitrators often rely 
on the sympathy factor in deciding close cases 
like these. The driver in this case clearly won the 
sympathy battle. The arbitrator found him to 
be “honest and sincere” and noted that he did 
everything right after the incident by expressing 
remorse, accepting responsibility and making 
no attempt to minimize the violations he 
committed.  

https://www.canlii.org/en/on/onla/doc/2019/2019canlii104636/2019canlii104636.html
https://www.canlii.org/en/on/onla/doc/2019/2019canlii104636/2019canlii104636.html
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...5 New Safety Laws in 2020 continued from cover

privacy protections and other rights to ensure harassment victims 
get justice from their employers.    

New Workplace Harassment Laws (2019-2020)

Jan. 1, 2019: Bill C-65 takes effect for federally-regulated 
employers

Jan. 1, 2019: Expanded Bill 176 psychological harassment 
protections take effect in Québec

March 29, 2019: New WSCC workplace harassment Code 
of Practice takes effect in Northwest Territories and Nunavut

April 1, 2019: New OHS workplace harassment and 
violence regulations take effect in New Brunswick 

June 30, 2019: Hearings on adding new workplace 
harassment and violence requirements to OHS regulations 
end in Yukon 

Jan. 1, 2020: New OHS workplace harassment and violence 
regulations take effect in Newfoundland

Jan. 1, 2020: New standalone workplace harassment 
regulation takes effect for federally-regulated employers

July 1, 2020: New OHS workplace harassment regulations 
implementing Bill 42 take effect in PEI

2. Newly Harmonized OHS Rules for PPE 

After years of talk, OHS harmonization actually began in 2019, 
with 6 jurisdictions (MB, NS, Fed, BC, SK and YK) revising their 
requirements for head, eye, face and other PPE in accordance 
with nationally-agreed-to CSA standards. Several jurisdictions 
did the same for first aid kits, personal flotation devices and high-
visibility apparel. Expect the other 8 jurisdictions to follow suit 
in 2020. And this is just the first wave. The next round of OHS 
harmonization will likely include respiratory protection, noise 
hazards and hazardous substances. 

3. Province-Specific OHS Changes  

As per usual, many provinces made other significant technical 
changes to their OHS regulations in 2019. Highlights: 

 �  Federal: New administrative monetary penalties for OHS 
violations and revised fall protection requirements for fall 
protection plans, clearance distance, anchors and full-body 
harnesses; 

 � Alberta: New JHSC certification training requirements and 
ban on making workers wear high heels or other footwear 
posing health and safety risks;

 � BC: New rules for mobile equipment, traffic control, concrete 
formwork, blasting operations, fishing vessels, cytotoxic drugs 
and pesticide restrictive entry intervals; 

 � Manitoba: New rules on workplace impairment, confined 
space entry, fixed and portable ladders, noise control and 
musculoskeletal injuries; and

 � Ontario: Significant revisions to respiratory protection 
requirements (see the Model Respiratory Protection Policy 
on page 2) and other technical changes affecting temporary 
stairs and notices of project at construction sites, working at 
heights training, eyewash fountains, personal flotation devices, 
WHMIS and mining safety. 

4. New Safety Training Requirements for Class 1 & 2 Truck 
Drivers 

Tragedies are often followed by the adoption of laws that would 
have prevented them. This sad pattern repeated itself beginning 
on April 6, 2018, when a semi-truck driver ran a stoplight at a 
Sask. intersection and struck a bus carrying the Humboldt 
Broncos junior hockey team, killing 16 passengers. In response, 5 
jurisdictions, (AB, BC, MB, NWT and SK) finally did what they 
had only been talking about before the catastrophe occurred: 
adopted new licensing rules requiring Class 1 and Class 2 semi-
truck drivers to successfully complete entry-level safety training.   

5. Fast-Changing Rules for Controlling Drugs in the Workplace 

The 2018 legalization of cannabis has made it even more 
imperative for OHS directors to stay on top of workplace drug 
litigation. While each case is different, the fundamental issue 
is usually the same: does the employer’s need to ensure a safe 
workplace trump the disability, privacy, contractual and other 
rights of workers being tested or disciplined for drug violations? 

In 2019, the cases were pretty evenly divided with the fairness 
of the employer’s testing and disciplinary procedures deciding 
the outcome. Thus, for example, a NWT arbitrator reinstated a 
social welfare worker fired for drinking on the job because the 
employer didn’t ask or consider whether he had an alcoholism-
related disability [Union of Northern Workers v Govt. of the 
Northwest Territories, 2019 CanLII 18391 (NT LA), Feb. 19, 2019]. 
By contrast, a Federal arbitrator upheld the firing of a train 
engineer who tested positive for cocaine after derailment incident 
because the employer did consider whether he was addicted and 
the evidence showed he was just a casual user [Teamsters Canada 
Rail Conference v Canadian Pacific Railway, 2019 CanLII 89682 
(CA LA), September 22, 2019]. Other key cases from the year:  

Employer Wins

 � Alberta tribunal okays firing cement operator for refusing to 
undergo a medical assessment after testing positive for drugs 
and admitting to use of prescribed medical cannabis [Bourassa 
v Trican Well Service Ltd., 2019 AHRC 13 (CanLII), May 2, 2019]; 

 � Ontario arbitrator says employer can fire personal support 
worker for reneging on promise to submit to random drug 
testing as part of a return to work agreement [Regional 
Municipality of Peel and Community Workers The Sheridan Villa 
v Canadian Union of Public Employees, Local 966, 2019 CanLII 
91782 (ON LA), September 26, 2019];

 � Newfoundland court finds no disability discrimination in 
refusing to hire admitted medical cannabis user for safety-
sensitive construction job [IBEW, Local 1620 v. Lower Churchill 
Transmission Construction Employers' Association Inc., 2019 
NLSC 48 (CanLII), Feb. 22, 2019].   

Employer Loses

 � Ontario arbitrator reinstates worker fired for refusing fitness 
for duty drug test because there was no reasonable cause for 
performing the test [Toronto Transit Commission v Amalgamated 
Transit Union, Local 113, 2019 CanLII 36521 (ON LA), April 24, 
2019];

 � BC arbitrator nixes firing of housekeeper caught with booze in 
her lemonade bottle while she was on last chance agreement 
because there was no proof she actually drank it at work 
[Harrison Hot Springs Resort v Unite Here, Local 40, 2019 CanLII 
28162 (BC LA), March 11, 2019]; and

 � Newfoundland arbitrator temporarily bars helicopter transport 
company from implementing random drug test policy for 
safety-sensitive workers because the latter’s privacy interests 
outweighed the former’s safety interests [Office and Professional 
Employees International Union v Cougar Helicopters, 2019 CanLII 
66726 (NL LA), July 12, 2019].

Workers’ Comp Legal Trends
OHS directors will also need to prepare for changes to workers’ 
comp. Key things to watch out for: 

 �  Full-blown workers’ comp reform being considered in BC, 
Manitoba, New Brunswick all 3 territories; 

 � Expansion of cancer coverage for firefighters; 

 � Expansion of coverage for post-traumatic stress disorder and 
other mental illnesses; and 

 � Overhaul of incentive programs like Workwell in Ontario, 
COR/SECOR in Alberta and COR in BC, as well as the new 
Health & Safety Excellence program in Ontario and SAFIS 
incentive program in New Brunswick.  

2020 Workers Comp Rates by Jurisdiction
Jurisdiction Proposed 2020 Average Assessment 

(per $100 payroll)
2019 Average Assessment (per 
$100 payroll)

2020 Filing Deadline

Alberta $1.14 $1.08 Feb. 29

BC $1.55 $1.55 Feb. 29 – March 31**

Manitoba * $0.95 Feb. 29

New Brunswick $2.40 $2.92 Feb. 29

Newfoundland & Labrador $1.69 $1.69 Feb. 29

Nova Scotia $2.65 $2.65 March 31

Ontario (Schedule 1) $1.35 $1.65 March 31

Prince Edward Island $1.52 $1.58 Feb. 29

Québec $1.85 $1.79 March 15

Saskatchewan $1.17 $1.17 Feb. 29

Northwest Territories + Nunavut $2.40 $2.10 Feb. 29

Yukon $2.15 c. $2.05 Feb. 29

Notes: *2020 rates not yet proposed at time of printing **In BC, filing deadlines are staggered among Feb. 29, March 15 and March 31 based on the final 2 digits of 
the employer’s account number 

https://www.canlii.org/en/nt/ntla/doc/2019/2019canlii18391/2019canlii18391.html
https://www.canlii.org/en/nt/ntla/doc/2019/2019canlii18391/2019canlii18391.html
https://www.canlii.org/en/ca/cala/doc/2019/2019canlii89682/2019canlii89682.html
https://www.canlii.org/en/ca/cala/doc/2019/2019canlii89682/2019canlii89682.html
https://www.canlii.org/en/ab/abhrc/doc/2019/2019ahrc13/2019ahrc13.html
https://www.canlii.org/en/ab/abhrc/doc/2019/2019ahrc13/2019ahrc13.html
https://www.canlii.org/en/on/onla/doc/2019/2019canlii91782/2019canlii91782.html
https://www.canlii.org/en/on/onla/doc/2019/2019canlii91782/2019canlii91782.html
https://www.canlii.org/en/on/onla/doc/2019/2019canlii91782/2019canlii91782.html
https://www.canlii.org/en/nl/nlsc/doc/2019/2019nlsc48/2019nlsc48.html
https://www.canlii.org/en/nl/nlsc/doc/2019/2019nlsc48/2019nlsc48.html
https://www.canlii.org/en/on/onla/doc/2019/2019canlii36521/2019canlii36521.html
https://www.canlii.org/en/on/onla/doc/2019/2019canlii36521/2019canlii36521.html
https://www.canlii.org/en/bc/bcla/doc/2019/2019canlii28162/2019canlii28162.html
https://www.canlii.org/en/nl/nlla/doc/2019/2019canlii66726/2019canlii66726.html
https://www.canlii.org/en/nl/nlla/doc/2019/2019canlii66726/2019canlii66726.html
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ARTICLE
Legal Trends: The 8 Most Important OHS Cases of 2019   
Of the hundreds of OHS cases we reviewed over the past year, here 
are the ones we believe will prove to be the most significant, especially 
but not exclusively in the jurisdictions where they were decided. 

1. Ontario High Court Casts New Doubt on Construction 
Site Liability Rules 

OHS laws allow owners of sites where construction work is done 
by multiple employers to assign principal responsibility for safety 
and compliance to a “constructor” or “prime contractor.” In what 
may be 2019’s biggest case, the Ontario Court of Appeal cast 
doubt on what we thought we understood about constructor 
rules by finding that the owner of a city construction project may 
also be charged as an “employer,” even though it designated a 
constructor for the site. The key question for the lower court: Did 
the owner exercise control over the work? [Ontario (Labour) v. 
Sudbury (City), 2019 ONCA 854, October 28, 2019].

2. Court Finds No Discrimination in Nixing Medical 
Cannabis User for Safety-Sensitive Job

The clash between workplace safety and the individual 
rights of legal medical cannabis users came to a head in this 
Newfoundland case involving an employer’s decision to revoke a 
job offer to a construction worker after he disclosed his daily use 
of medical cannabis for Crohn’s disease. The arbitrator tossed 
the discrimination grievance, reasoning that while the worker 
used the stuff after work, THC was still in his system when he got 
to work. So, letting him do a safety-sensitive job in this condition 
would be undue hardship [IBEW, Local 1620 v. Lower Churchill 
Transmission Construction Employers' Association Inc., 2019 NLSC 
48 (CanLII), Feb. 22, 2019].

3. Arbitrator Says Workplace Violence Investigation by 
Company Official Isn’t ‘Impartial’ 

In one of the first cases testing cutting edge new federal OHS 
rules requiring investigation of workplace violence complaints by 
an “impartial” person, an Ontario arbitrator ruled that a Canada 
Post manager failed the test. Managers aren’t automatically 
partial; but the union thought the manager in this case was. And 
because the new rules say the investigator must “be seen by the 
parties to be impartial,” he wasn’t qualified to do the investigation  
[Canada Post Corporation v. Canadian Union of Postal Workers, 
2019 OHSTC 5 (CanLII), Feb. 15, 2019].

4. BC Hits Hospital with Record $650K Penalty for 
Workplace Violence Violation 

What makes this case stunning isn’t just the size of the 
Administrative Monetary Penalty but the fact that it was for 
workplace violence, a hazard that doesn’t typically generate 
heavy fine volume. But health care is a high-risk industry for 
workplace violence, especially at this Port Coquitlam hospital for 
patients charged with crimes but judged not mentally fit to stand 
trial where 2 prior attacks had already occurred.  

5. Alberta Court Nixes Roofer’s ‘Lack of Particulars’ 
Defence

In a landmark August 2018 called R v Precision Drilling, the 
Alberta Court of Appeal dismissed an OHS case because the 
prosecution didn’t clearly allege what violation the employer 
committed. Just because somebody gets killed doesn’t 
automatically mean a violation occurred, the Court explained. A 
roofer charged with OHS violations tried the same argument but 
this time the strategy failed. The Precision case was a complex 
machine accident; this case, by contrast, was straightforward 
and the particulars the prosecution provided were clear enough 
to enable the roofer to understand the OHS offences it was 
charged with [R v Spar Roofing & Metal Supplies Limited O/A Spar 
Marathon Roofing Supplies, 2019 ABPC 272 (CanLII), November 1, 2019].  

6. Saskatchewan Prosecutor Didn’t Wait Too Long to Bring 
OHS Case

The so-called Jordan rule, which gives the Crown 18 months to 
start an OHS prosecution. Delays longer than that are presumed 
unreasonable and grounds for dismissal. The question of when 
the clock starts has become one of the hottest issues in recent 
OHS litigation. A roofing contractor argued it starts when the 
OHS inspector issues the citation, 21 months in this case; the 
Crown claimed it begins after OHS charges are laid, in this case 
7 months before. The Sask. court sided with the prosecution. 
The OHS inspector’s actions start the clock if they’re required by 
OHS laws (“shall” do); but the inspector’s actions in this case 
were discretionary (“may” do), the court reasoned. So, there were 
still 11 months on the Jordan clock when the prosecution began 
[Pro-image Roofing and Gutters Ltd. v R, 2019 SKQB 267 (CanLII), 
October 7, 2019]. 

7. Fear of Inmate Attack ≠ Grounds for Manager to Refuse 
Work, Says Federal Board

A federal OHS Tribunal rejected the work refusal of a Corrections 
Manager who claimed that the employer’s refusal to let him carry 
pepper spray put him in danger of attack. While acknowledging 
that attack by a violent inmate is a real possibility in a correctional 
institute, unlike prison guards, CMs aren’t at imminent risk on a 
daily basis [Correctional Service of Canada v. Aldred, 2019 OHSTC 
11 (CanLII), May 13, 2019]. 

8. Ontario High Court Rejects Employee Right to Sue for 
Harassment Tort 

Employers heaved a huge sigh of relief in March when the Ontario 
Court of Appeal reversed a $966 million lower court allowing 
employees who are harassed at work to sue the company for 
money damages. There is no such thing as a harassment tort, the 
Court reasoned in dismissing the lawsuit of an RCMP employee 
against management for alleged bullying and harassing at work 
[Merrifield v. Canada (Attorney General), 2019 ONCA 205, March 
15, 2019]. 

EHS COMPLIANCE
Quiz: Can Contractor Delegate Responsibility for Enviro 
Compliance to a Subcontractor?  
Situation A large corporate real estate development contractor 
hires an experienced subcontractor to clear land for a new 
shopping center. A creek flows through the land. Environmental 
consultants report that the creek has little potential for being 
a fish habitat but warn of the potential risk for erosion. The 
contract requires the subcontractor to minimize silt deposits and 
erosion and makes the subcontractor responsible for doing the 
job in compliance with environmental laws. The contract doesn’t 
appoint an environmental monitor to oversee the work. Instead 
of clearing the property in phases as required by environmental 
guidelines, the subcontractor strips everything at once, leaving 
the land vulnerable to erosion. Moreover, the subcontractor 
does the work at the worst possible time of year—when rains and 
snowmelt are at their heaviest. As a result, a large amount of silt 
is deposited into the creek and eventually a major river. There’s no 
evidence of serious injury to water or fish. But the subcontractor 
is charged with and pleads guilty to a Fisheries Act violation and 
is fined $15,000. The Crown also wants to fine the contractor 
$100,000 for the same offence.

Question How much, if anything, do you think the court fined 
the contractor for the violation? 
A. Less than $15,000; since the subcontractor actually caused 

the discharge, it deserved a higher fine than the contractor. 
B. Nothing; no violation occurred because the siltation didn’t do 

significant harm to water or fish. 
C. More than $15,000 because the contractor tried to pass off 

the risk to the subcontractor rather than take steps to control it. 
D. Nothing because the contract made the subcontractor 

responsible for compliance with the environmental laws. 

Answer C. The contractor was found liable for a Fisheries Act 
violation and fined more than $15,000. 

Explanation This scenario is based on an actual case in 
BC. The contractor pleaded guilty to one count of violating the 
Fisheries Act but claimed it should be fined no more than the 
$15,000 the subcontractor was fined. The Crown asked for a 
$100,000 fine. The BC provincial court settled on a $40,000 fine. 
The contractor, who was obviously aware of the environmental 
risks, could have but didn’t use its economic leverage to insist on 
having an environmental monitor oversee the work. It generally 
takes a bigger fine to deter a large corporation from violating 
environmental laws, the court explained. Still, $100,000 was too 
much, the court said, given the contractor’s immediate response, 
expression of remorse and the fact that this was its first violation 
[R. v. First Prince George Developments Ltd.].

Why Wrong Answers are Wrong
A is wrong because, even though (Section 718.2(b) of) the 
Canadian Criminal Code says that a sentence should be “similar 
to sentences imposed on similar offenders for similar offences 
committed in similar circumstances,” the word “similar” doesn’t 
mean exactly the same. Courts have “flexibility” to assess the 
circumstances of each offender and impose different sentences, 
if warranted, according to the court. 
B is wrong because a person who makes an illegal deposit can 
be guilty of a Fisheries Act violation even if there’s no proof that 
the deposit actually harmed water or fish. At most, the degree of 
harm is a factor to be considered in determining the size of the 
penalty for an illegal deposit. 
D is wrong because the Fisheries Act makes it illegal to commit or 
“permit” a discharge. In failing to use its considerable economic 
leverage to monitor the subcontractor’s work and ensure that it 
minimized erosion and siltation, the contractor had “permitted” 
the violation to occur. 

OHS Compliance Alert for Federal Employers: Beware New AMPs 
The costs of committing an OHS violation are going up for those of you that are subject to federal OHS regulations. In addition to the normal penalties, stop-work 
and other orders, effective January 1, 2020, the federal government can also impose administrative monetary penalties (AMPs) for OHS offences:

Type 
Offence

Description Individual Small 
Business

Large Business 
or Department

A Administrative or technical $200 $500 $5,000

B Low-risk hazards involving risk of minor injury or illness but not disabling injury $500 $1,500 $6,000

C Medium-risk hazards involving risk of serious injury or illness preventing employees from 
performing regular duties

$1,000 $3,000 $12,000

D High-risk hazards involving risk of serious injury or fatality $2,000 $7,000 $25,000

E Immediate or life-threatening hazards or hazards known to cause latent occupational disease 
where employees have little to no opportunity to avoid injury, death or disease

$4,000 $15,000 $50,000

https://www.canlii.org/en/on/onca/doc/2019/2019onca854/2019onca854.html
https://www.canlii.org/en/on/onca/doc/2019/2019onca854/2019onca854.html
https://www.canlii.org/en/nl/nlsc/doc/2019/2019nlsc48/2019nlsc48.html
https://www.canlii.org/en/nl/nlsc/doc/2019/2019nlsc48/2019nlsc48.html
https://www.canlii.org/en/ca/ohstc/doc/2019/2019ohstc5/2019ohstc5.html
https://www.canlii.org/en/ab/abpc/doc/2019/2019abpc272/2019abpc272.html
https://www.canlii.org/en/ab/abpc/doc/2019/2019abpc272/2019abpc272.html
https://www.canlii.org/en/sk/skqb/doc/2019/2019skqb267/2019skqb267.html
https://www.canada.ca/en/occupational-health-and-safety-tribunal-canada/programs/decisions/2019/011.html
http://www.ontariocourts.ca/decisions/2019/2019ONCA0205.pdf


6   |   OHSINSIDER.COM   |   JANUARY 2020 JANUARY 2020   |   OHSINSIDER.COM   |   7

ARTICLE

Emergency Preparedness: Protecting against Pandemic 
Flu & Other Infectious Illness Outbreaks  
What’s At Stake

Although pandemic and even outbreaks of seasonal flu and 
other infectious illnesses can bring your operations to a wheezing 
halt, surveys continue to show that the majority of employers 
don’t take the necessary steps to prepare. As OHS manager, 
it’s incumbent on you to work with your HR director to ensure 
your company has a plan for dealing with potentially crippling 
outbreaks.

What the Law Requires

OHS laws don’t specifically mention flu or other infectious 
illnesses; they’re one of those unnamed hazards employers 
are supposed to address as part of their general duty to take 
“reasonable” measures to guard against foreseeable risks. 

9 Steps to Comply
Reasonable measures required includes 9 basic things: 

1. Getting Organized Don’t try to prepare the company for 
flu season on your own. Form a committee to spearhead the 
planning efforts. This committee should be led by a senior 
member of management and include:

 � The OHS director (or other person in charge of emergency 
planning at your site);

 � The HR director; 
 � The workplace joint health and safety committee (JHSC) 

and/or health and safety rep (Rep); and
 � Someone familiar with labour issues. 

The JHSC or Rep should establish contacts in each business 
unit to monitor workers’ health. It should also designate 
someone to stay in touch with the local Ministry of Health and 
other reliable public sources of information about the flu or 
other public health situation in Canada, your jurisdiction and 
your community.

2. Assessing the Risks The JHSC and/or Rep should also 
participate in assessing the risk of workers getting the flu and 
the impact it would have on operations if a significant number 
of workers got sick at once. For example, could a flu outbreak 
threaten the viability of any unit or facility? Also assess the 
impact that an outbreak could have on the company even if its 
workers don’t fall ill. For example, could the government take 
over parts of your workforce or facility to perform emergency 
services?

3. Educating & Preparing Workers The best way to handle 
a potential flu outbreak is to take steps to keep workers from 
getting sick in the first place. So, educate workers on personal 
hygiene and other measures for guarding against the risk of 

infection, including:   
 � Hand washing;
 � “Cough etiquette,” i.e., 

coughing in the crook of 
the arm;

 � Social distancing;
 � Proper use of PPE, such as 

facemasks and respirators; 
 � Vaccination; and
 � Precautions for workers 

planning to travel to areas 
affected by infectious 
disease outbreak.

It’s important to encourage your workers to get vaccinated. 
In fact, consider establishing flu clinics in your workplace, 
especially of you have onsite medical staff. Workers are more 
likely to get vaccinated if it’s convenient. It’s also a good idea to 
post the location of hospitals, clinics, public health authorities 
and other health resources in the workplace. 

4. Adjusting Your OHS & HR Policies For example, ensure 
that policies and practices for obtaining, disclosing and using 
workers’ medical information, such as to verify their illness 
and determine their needs for accommodation, comply with 
privacy laws. And make sure that supervisors understand how 
workers’ right to refuse dangerous work applies in the context 
of exposure to the flu or other infectious illnesses. 

5. Creating a Business Continuity Plan Every company should 
have a business continuity plan setting out the steps it will 
take to keep operations going in the event of an emergency, 
including infectious illness outbreak.  For example, determine if 
you can temporarily do without a unit suffering heavy flu losses 
or make transfers or other provisions to maintain operations.

6. Preparing for Service & Supply Disruptions Even if your 
own workers stay healthy, outbreaks at companies you depend 
on, such as suppliers and truckers, can disrupt or even shut 
down operations. So, it’s critical to identify alternative sources 
for those goods and services and/or start building (or adding 
to existing) stockpiles and reserves. 

7. Preparing for Absences You also need a plan to deal with 
multiple absences. Determine the minimum staff you need to 
maintain critical business function and identify the credentials 
workers need to fill those functions, e.g., certification to operate 
powered mobile equipment. 

8. Establishing Lines of Communication with Workers 
Establish reliable channels you can use to communicate key 
information to workers, such as symptoms of a new strain of 
the flu and the availability of vaccines. 

9. Establishing Lines of Communication with Business 
Principles Identify the company’s key customers, partners, 
suppliers and other business relations and establish means of 
communicating with them in the event of a flu outbreak.

TOOL

MODEL FLU & INFECTIOUS ILLNESS OUTBREAK 
PREPAREDNESS POLICY  
If you don’t already have one, you should adopt a combined OHS/HR policy addressing the health- and employment-related risks in the event of 
an outbreak of flu or other infectious illness affecting your workers, suppliers, clients or operations. Here are 7 clauses outlining key measures to 
take and include in your preparedness policy. 

1. IDENTIFICATION OF ESSENTIAL PERSONNEL

ABC Company has identified and designated as essential 
personnel certain employees whose jobs are vitally important to its 
continued operation in emergencies. ABC Company expects only 
designated essential personnel to be available for work during an 
outbreak but also recognizes that essential personnel may also 
become ill or unavailable during such outbreak. Consequently, 
ABC Company and its industry partners have made back-up 
arrangements under which designated personnel in locations 
outside our respective areas are trained and equipped to fulfill 
the duties of unavailable essential employees. ABC Company 
has equipped most essential personnel with all the resources, 
including computers, cell phones, and back-up generators, that 
essential employees need to work remotely during emergencies.

2. REMOTE WORK LOCATIONS

During an outbreak, local, provincial, or federal authorities 
might prohibit or severely curtail individuals' access to and use 
of public services and public transportation; close or prevent 
access to buildings or public highways; isolate or quarantine 
buildings' occupants; and prevent inter- or intraprovince delivery 
of goods and services. ABC Company cannot predict and has 
no control over such authorities' actions and acknowledges its 
legal duty to comply with outside authorities' directives. ABC 
Company, is however, prepared to continue key “bare bones” 
operations from a number of remote work locations, including 
essential employees' home offices. ABC Company has installed 
at all remote work locations all the equipment necessary for off-
site telecommuting operations. In addition, ABC Company has 
designated a secure web site through which essential personnel 
can communicate with each other and outside authorities.

3. INFECTED EMPLOYEES 

ABC Company expects employees who contract or have 
been exposed to the flu or infectious illness to stay home and 
seek medical attention as necessary and appropriate. Such 
employees must notify ABC Company as soon as possible of 
exposure or illness. At ABC Company’s discretion or the direction 
of outside authorities, ABC Company can require the isolation 
and quarantine of any infected employees who come to work 
despite exposure or need for medical attention.

4. EMPLOYEE LEAVE & PAY

In the event of an outbreak, ABC Company will grant all 

nonessential personnel immediate sickness and/or, in the event 
that a family member contracts the illness, family medical leave 
in accordance with [province] employment standards and 
applicable contracts and collective agreements. Employees must 
follow the obligations required by the applicable leave laws and 
contract and collective agreements, including but not limited to, 
with regard to notification and verification of the need for leave, 
remaining in contact with ABC Company during the leave and 
providing timely notification of their intended date of return as 
soon as reasonably possible.  

5. BUSINESS TRAVEL 

In the event of an outbreak, ABC Company will immediately 
suspend the need for employees to travel on business with the 
possible exception of a select group of essential personnel who 
have obtained required travel authorizations from ABC Company 
and, if necessary, outside authorities. ABC Company will deem 
the exposure to the outbreak illness that essential personnel or 
other employees experience while engaging in business travel 
on behalf of the Company to be work-related for purposes of 
workers' compensation benefits. 

6. EMERGENCY CONTACT INFORMATION

All employees must provide HR or their supervisor a list of 
individuals that ABC Company may contact in the event the 
employee suffers an infectious illness as well as any changes in 
their emergency-contact information no later than two weeks 
after such changes occur. HR is directed to verify electronically 
employees' emergency contact information twice a year, in 
January and July. Supervisors are required to maintain in the 
workplace and at home an up-to-date emergency-contact list for 
their unit or department.

7. SPECIAL NEEDS & ACCOMMODATIONS

ABC Company urges employees with illnesses or conditions 
that might require special attention in the event of an outbreak 
to confidentially self-identify to their supervisor or HR so that 
Company ABC can make the necessary preparations. ABC 
Company will keep all such information confidential subject to 
its requirements under applicable laws, including but not limited 
to its legal obligation to notify first responders about employees 
with medical conditions that could be compromised because of 
an outbreak.

https://ohsinsider.com/topics/due-diligence/10-things-business-continuity-plan
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Manitoba
1. New requirement 

to "take all 
reasonable steps to 
ensure” workers don’t work 
while impaired by drugs or 
alcohol  

2. Harmonization changes to 
PPE requirements*

3. Watch out for: Bill 12, 
which would double 
maximum penalties for 
WSH violations

MB

Ontario
1. New respiratory 

protection requirements  
2. New requirements for temporary 

stairs and notice of project at 
construction sites

3. New WSIB workers’ comp rate 
setting model

ON

Québec
1. New duty of employers to report 

psychological harassment 
incidents*

2. Revised technical requirements for fall 
protection at construction sites 

3. Revised requirements + formula for 
calculating noise exposure

QC

Newfoundland & Labrador
1. New workplace violence requirements 
2. New workplace harassment requirements 
3. Expansion of workers’ comp post-traumatic stress 

disorder coverage presumption*

NL

Prince Edward 
Island
1. New workplace violence 

requirements (effective July 1, 2020) 
2. New workplace harassment requirements 

(effective July 1, 2020)
3. Watch out for: Major overhaul of asbestos 

requirements 

PE

WCB Clearances
Jan 1: Paper clearance letters from 
WCB Nova Scotia are officially 
gone. Effective today, all clearances will be 
issued digitally and in real-time. 

NS

New Brunswick
1. New requirement to 

implement workplace violence 
Code of Practice*

2. New requirement to implement 
workplace harassment Code of 
Practice*

3. Watch out for: Extension of OHS 
requirements to fishing vessels 

NB

Federal
1. New workplace violence and harassment regulation
2. New requirement to implement a fall protection program in 

consultation with JHSC*
3. New administrative monetary penalties of up to $50K for OHS 

violations

FED

British Columbia
1. Harmonization changes to 

head, eye, face and other 
PPE requirements*

2. New powered mobile equipment 
requirements*

3. New requirements for traffic control 
and cytotoxic drugs (see page 10) 

Yukon
1. Harmonization changes to head, 

eye, face, foot and other PPE 
requirements*

2. Significant workers comp rate increases for 
second year in a row

3. Watch out for: Full scale review of OHS and 
workers’ comp systems + creation of OHS 
workplace violence + harassment rules 

BC

YT

Northwest Territories
1. New WSCC workplace harassment 

Code of Practice*  
2. Bill 25 changes to workers’ comp impairment, 

disability, dependent and other benefits
3. New bans on hiring workers 16 and under for 

dangerous jobs 

NT
Nunavut
1. New WSCC workplace harassment Code 

of Practice*  
2. Bill 8 changes to workers’ comp impairment, 

disability, dependent and other benefits
3. Watch out for: Proposed changes to first aid, fall 

protection, powered mobile equipment and other 
OHS requirements (also on the table in NWT) 

Saskatchewan
1. Harmonization changes 

to head, eye, face, foot 
and other PPE requirements*

2. New + clarified requirements for 
first aid kits + supplies*

3. Addition of 6 cancers to list 
presumed work-related for 
firefighters under workers comp

SK

Alberta
1. New limits on hiring 

individuals 12 and under
2. New JHSC certified member training 

requirements* 
3. Watch out for: Proposed changes to 

workers’ comp rate setting rules 

AB

NU

The 3 Most Important New OHS Laws 
by Jurisdiction
Go to the OHSI website to find out more about each of what 
these listed laws requires. Items with an asterisk (*) took effect 
during 2019. 
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ASK THE EXPERT
Question Are there any OHS regulations in Alberta regarding 
muster points in the event of an evacuation? 

Answer Establishing muster points as part of emergency response 
planning is required in Alberta and all other provinces. 

Explanation: The OHS regulations of most jurisdictions require 
employers to establish evacuation and emergency response 
plans. Although mustering location and signage aren’t specifically 
mentioned in the regulations, they’re clearly considered an 
essential element of planning. For example, 3 of the elements 
Section 116 of the Alberta OHS Code says employers must include 
in their emergency response plans could be interpreted as including 
mustering points, including:   

 � The identification of, location of and operational procedures for 
emergency equipment (Sec. 116(c));

 � The location and use of emergency facilities (Sec. 116(e)); and
 � Procedures for rescue and evacuation (Sec. 116(i)).

The same principles apply outside Alberta.

ARTICLE

Enforcement Trends: The 12 Biggest OHS Fines of 2019  
Alberta led the 2019 Top 12 list with 5 entries. BC was the second 
most represented province with 4, including all 3 of the year’s 
highest fines. After years of domination, Ontario has slipped 
in recent years and had only 2 of this year’s Top 12. But that’s a 
bit deceptive when you consider that Ontario continues to hand 
out more 6-figure fines than any other jurisdiction by far. Not 
unusually, no other jurisdiction was represented on the Top 12—
although Saskatchewan did manage to crack the list last year. 

It's Not Always About Fatalities OHS fines generally 
don’t reach Top 12 levels unless somebody gets killed. But big 
fines can also happen without a fatality as long as the violation 
is serious enough and the company has a history of violations. 
Such was the case with the top 3 fines of this year, all from BC. 
Also keep in mind that the list covers only reported fines and thus 
excludes cases where the government agreed not to publish as 
part of the settlement.

Top 12 Highest OHS Fines of 2019 (thru December 5, 2019)

Rank Province Fine Offender* Trigger Incident Offence(s)*

1 BC $662.1K Rio Tinto Alcan 
Inc. (Kitimat 
Plant Division) 

Two aluminum smelter maintenance workers 
injured after getting trapped in a gas treatment 
centre reactor

Failure to ensure that energy-isolating devices were 
locked in a safe position using acceptable procedures 
made available to all workers required to work on the 
equipment (high-risk violation)

2 BC $646.3K Teck Metals Ltd.  WorkSafeBC inspector observes worker walking 
through a hazardous energized equipment area 
without a barrier or safeguard in place 

Failure to ensure equipment was fitted with adequate 
safeguards to ensure workers can’t access hazardous 
points of operation (repeat and high-risk violation) 

3 BC $637.4K West Fraser Mills 
Ltd. 

Subcontractor’s worker suffers serious burns 
while vacuuming a hatch midway up a multi-cone 
hopper when compacted hot ash in the hopper 
broke free 

>Failure as prime contractor to:  *Assess risks associated 
with accumulated hot ash *Ensure safe work procedures 
were communicated to subcontractor firm *Ensure 
subcontractor’s workers were trained
>Failure as site owner to:  *Provide information necessary 
to identify and control hazards (repeated violation) 
* Instruct workers in safe work procedures *Provide 
adequate PPE for work around extreme temperature 
sources

4 Alberta $450K CNOOC 
Petroleum North 
America ULC 
(formerly known 
as Nexen Energy 
ULC)

Two maintenance workers killed in hydrogen 
compressor building explosion 

Failure to ensure health and safety of its workers (specific 
violation not disclosed)

5 Ontario $400K Lafarge Canada 
Inc.

Worker giving demolition contractors tour of 
closed plant falls nearly 30 feet to his death 
when corroded + structurally unsound walkway 
collapses beneath him  

Failure to prevent access or brace and shore part of 
damaged structure likely to collapse 

6 Alberta $335K Carey Industrial 
Services Ltd.

Worker clearing blockages from floor grate 
in bulk storage facility gets pulled into and 
immersed by materials with suffering fatal injuries 

Failure to ensure that the material was contained, 
restrained or protected 

7 Alberta $325K Western Roofing 
& Contracting 
Inc.

Worker not using fall protection is killed after 
falling from a flat roof while using a rope to lower 
materials by hand

Failure to provide appropriate equipment for lifting, 
pushing, pulling, carrying or handling heavy or awkward 
loads

7 Alberta $300K Rapicon Inc Apex portion of tower crane structure being lifted 
from its mountings by a mobile crane hits worker 
and kills him

Failure, as a contractor directing activities of employers 
involved in work at a work site, to ensure that equipment 
that could be dislodged or moved was contained or 
restrained

...continued on page 12

BC COMPLIANCE ALERT
Get Ready for New 
Traffic Control & 
Cytotoxic Drug Rules
In addition to its regular review and tweaking, WorkSafeBC 
is getting ready to make some big substantive changes to a 
pair of OHS Regulations. 

Traffic Control (OHS Regs. Part 18) 
Key changes in the WorkSafeBC proposal include: 

 � A new requirement that employers implement a traffic 
control plan;

 � Separate traffic hazard assessment rules for what would 
be called “emergent work,” “brief duration work,” “short 
duration work” and “long duration work”;

 � A new hierarchy of controls starting with isolation of 
traffic hazards and ending with use of traffic control 
persons;

 � New requirements for supervision of traffic control 
persons;

 � New emergency scene management rules; and 

 � Updated PPE and high-visibility apparel requirements 
for daytime work. 

Comments close on January 10, after which the agency will 
have 60 days to finalize and publish the new rules.

Cytotoxic Drugs (OHS Regs. Part 6)
After 2 decades of neglect, WorkSafeBC is giving the rules 
governing safe workplace use, storage and handling of 
cytotoxic drugs a complete overhaul affecting just about 
all aspects of the Regulation, including:

 � Risk identification and assessment; 

 � Development and implementation of an exposure 
control plan;

 � Required elimination and control procedures; 

 � PPE and decontamination;

 � Preparation and administration of antineoplastic drugs;

 � Worker safety information and training;

 � Storage, transport and waste disposal; and

 � Recordkeeping. 

Public review of these changes ended in mid-October and 
the new rules could take effect as early as December 15, 
2019. 

IN THE NEWS
Québec Court OKs Firing Worker for Drinking While on 
Safety Duty 

As if drinking beer on the job wasn’t bad enough, the warehouse 
worker committed the offence while serving as shift safety supervisor. 
After initially insisting he had only half a beer, the worker finally 
‘fessed up and asked for leniency. But downplaying the offence 
and showing up late for his disciplinary hearing did little to help his 
case. The Québec tribunal ruled that the employer was justified to 
fire him for safety reasons. He knew the rules banning drinking at 
work and deliberately violated them while on safety duty. “By his 
behaviour, he has irreparably broken the employer’s trust and must 
bear the consequences,” reasoned the tribunal [Pelletier and Costco 
Wholesale Canada Ltd. / Costco Lévis, 2019 QCTAT 4890 (CanLII), 
November 6, 2019]. 

Federal Arbitrator OKs Firing Engineer for Using Cocaine 
while Operating a Train 

An engineer had to take a drug test after driving his train off the 
rails. The test came back positive for -cocaine and the engineer was 
fired. A long legal battle ensued with the union contending that the 
engineer had a drug dependency and that the railroad violated his 
right to accommodation by firing him. But the federal arbitrator 
didn’t buy it. The medical evidence of dependence, namely, a 
doctor’s note referring to the engineer’s “problem,” was thin and 
suggested that he was actually a casual user. As a result, the case 
was a disciplinary rather than disability discrimination matter and 
the engineer’s operating a train while impaired by cocaine was just 
cause to terminate [Teamsters Canada Rail Conference v Canadian 
Pacific Railway, 2019 CanLII 89682 (CA LA), September 22, 2019].  

https://www.canlii.org/fr/qc/qctat/doc/2019/2019qctat4890/2019qctat4890.html
https://www.canlii.org/fr/qc/qctat/doc/2019/2019qctat4890/2019qctat4890.html
https://www.canlii.org/en/ca/cala/doc/2019/2019canlii89682/2019canlii89682.html
https://www.canlii.org/en/ca/cala/doc/2019/2019canlii89682/2019canlii89682.html
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ENFORCEMENT TRENDS CONT...
Rank Province Fine Offender* Trigger Incident Offence(s)*

8 Alberta $300K Winfield 
Industrial Sales 
Ltd.

Worker installing guard rails on top of a 
bleaching tower becomes entangled with gear 
drive coupling and is pulled into the machine with 
fatal results 

Failure to ensure use of a fall protection system by 
workers at a temporary work area at risk of falling less 
than 3 metres if there’s an unusual possibility of injury

8 BC $300K McNabb 
Construction 
Ltd.    

Attachment point on overhead crane being used 
to suspend gravel crushing cone liner gives way. 
Load falls on worker below killing him. It was just 
the victim’s third day on the job 

Failure to ensure that work is done by a competent 
worker or a worker working under the direct supervision 
of a competent worker

11 Ontario $265K Toronto Transit 
Commission  

Maintenance worker fatally crushed between 
pick-up truck and work car being moved   

Failure to provide a trained and qualified monitor 
to observe movement of the work car, while in direct 
communication with work car operator to ensure work 
car didn’t contact workers, vehicles or equipment

12 Alberta $230K + 

1.5 years 
Corporate 
Probation

Amana 
Construction 
Services Ltd.

Rip-out bucket attached to excavator being 
used for open excavation water line replacement 
detaches from hydraulic coupler and hits worker 
causing fatal injuries

Failure to ensure equipment (JRB Smartloc Coupler) was 
operated in accordance with specifications certified by a 
professional engineer or manufacturer’s specifications

Note: *All defendants convicted as employers, except where indicated otherwise

...continued from page 11


