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The 10 Things Workers Must Understand 
before Using a Respirator  
OHS laws require you to provide safety training 
and information to workers required to use 
respirators before they’re exposed to the hazard 
requiring respirator use. Training must be 
provided by a competent person in a way that’s 
understandable to the worker and tailored to 
workers’ education level and the language. 
Simply going through the motions isn’t enough. 
You must verify that workers have a real 
understanding of respirator use. More precisely, 
you shouldn’t expose trainees to respiratory 
hazards unless and until they can demonstrate 
knowledge of 10 key things about their training: 

1. Why Respirator Use Is Necessary 

Training must explain the respiratory hazards 
workers face, what makes them dangerous and 
what the respirator does to protect them.  

2. How Bad Fit, Use, Storage or 
Maintenance Hurts Effectiveness 

Workers must emerge from training with 
an understanding that respirators aren’t an 
automatic or self-executing solution and that 
their effectiveness relies on proper fit, use, 
storage and maintenance. Explain what can 
happen when a respirator doesn’t fit right, gets 
used wrong or is badly maintained or stored.  
Click here for a Model Form you can use to 
ensure proper fit testing of workers required to 
use respirators.

3. Respirator’s Capabilities & Limitations

Training must explain how the particular kind of 
respirator the worker is expected to use actually 
works and the method it uses to provide 
protection, e.g., by filtering the air, absorbing 

...continued on page 2

Ask the Expert
First aid kit requirements depend on the number of workers and 
the location of the site 
Question: Are there specific rules on the 
number and type of first aid kits a (federally 
regulated) workplace must have?

Answer: Yes, not just in the federal but all 
jurisdictions. 

Explanation: Sec. 16.7 of the federal OHS 
Regs.  says that every workplace must have “a 
first aid kit” required under Schedule I, which 
sets out the type of kit–A, B, C or D–required 
based on the number of employees. 

Federal OHS Regulations Schedule I:  
First Aid Kit Requirements

Number of Employees Type of First Aid Kit 
Required

2 to 5 A

6 or more, where first aid 
attendant must have at least a 

basic first aid certificate
B

Number of Employees Type of First Aid Kit 
Required

6 or more, where first aid 
attendant must have at least a 

standard first aid certificate
C

1, detached from the main 
party in a remote workplace D

1 to 3, travelling by 
snowmobile or other small 

vehicle, other than a truck, van 
or automobile

D

Schedule II (which you can access using the 
above hyperlink) sets out the components and 
quantity of each item that a Type A, B, C and 
D kit must contain. Schedule III lists additional 
items required for remote workplaces.

https://ohsinsider.com/topics/training/model-respirator-fit-testing-form
https://www.canlii.org/en/ca/laws/regu/sor-86-304/latest/sor-86-304.html
https://www.canlii.org/en/ca/laws/regu/sor-86-304/latest/sor-86-304.html
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Respirator Use continued from cover

the gas or vapor or supplying a clean source of breathing air. 
Also explain the equipment’s limitations and what it can’t be 
used for, e.g., that an air-purifying respirator can’t be used in 
an atmosphere that’s immediately dangerous to life and health 
(IDLH) and the reasons why not. 

4. Risk of Malfunction & Emergency

Explain the risk of respirator malfunction, the kinds of emergencies 
that can arise and the site’s procedures for responding to each 
type of emergency, including how to use the respirator effectively 
in different emergencies. 

5. Selection/Changing of Cartridges & Canisters

Upon completing training, workers must understand how 
cartridges and canisters contribute to the protection provided by 
the respirator, the different kinds of exposures they’re designed to 
protect against and the estimated service life of cartridges and 
when they need to be replaced. 

6. How to Put On & Remove Respirator

Trainees need to be able to show they can put the respirator on 
and take it off the right way so that it fits right, i.e., the way it fit 
during fit testing. 

7. How to Inspect & Check Respirator

Workers must be trained to recognize problems that may impair 
the respirator’s effectiveness and what to do if such problems 
arise, e.g., to whom they should report the problem. They also 
need to know how to inspect the respirator—unless you use 
specialized personnel to carry out inspections—and how to 
perform the necessary seal checks. 

8. How to Maintain & Store Respirator

Training must cover the procedures for maintaining and storing 
the respirator.

9. How to Recognize Medical Warning Signs

Trainees need to understand how to recognize the medical signs 
and symptoms that may limit or prevent them from using the 
respirator effectively, e.g., dizziness or shortness of breath. 

10. The OHS Regulation

Training must also gain a general understanding of what the 
OHS regulation for respiratory protection of your jurisdiction 
requires, including with regard to written respiratory protection 
programs, medical surveillance, fit testing, etc. 

TOOL
Model Respirator Fit Testing Form 

GENERAL

Worker’s name:

Position:

Time:

Date:

Does worker have or use any of the following: 

[  ] Eyeglassess  [  ] Contact lenses  [  ] Facial hair  [  ] Dentures  [  ] Anything else potentially affecting respirator

If any of the above apply, explain the importance of respirator seal and the potential impact of the item(s) on such seal 

Ask worker if he/she has any medical concerns about wearing a respirator: 

[  ] Yes 

[  ] No  

Refer any worker who answers Yes for a medical assessment

FIT TEST PROCEDURE

Instructions: Fit testing must be performed before initial exposure and repeated annually to ensure that a proper face seal is achieved and maintained. Fit testing must be 
done and the results recorded on each make and model the respirator wears. During testing, the worker must also wear all the hearing, eye, face and other personal protective 
equipment required for the operation to be carried while using the respirator to simulate actual exposure conditions, and the type, make, model and size of each piece of 
personal protective equipment must be recorded along with the test results. 

Check when successfully completed:

[  ] Correct positioning of respirator and strap adjustment          [  ] Positive- or negative-pressure user seal check

Qualitative fit testing using:

[  ] Irritant smoke with HEPA/organic vapour cartridges      [  ] Bitter aerosol with particulate filter   [  ] Isoamyl acetate (banana oil) with organic vapour cartridges     
[  ] Saccharin with particulate filter     [  ] Other                                                                                               

                     [   ] Pass      [   ] Fail 

Quantitative fit testing:

                   [   ] Pass      [   ] Fail 

Respirator fit tested by worker: 

                   [   ] Pass      [   ] Fail

Tested respirator(s) make/model:                                                                                                                                                           

Type/make/model of all other PPE worn during testing:                                                                                                                                                         

Points discussed with worker: 

[  ] Respirator selection       [  ] Respirator capabilities and limitations     [  ] Importance of proper fit and use 

[  ] Respirator inspection, storage and maintenance       [  ] Cartridge dating, change frequency and limitations     [  ] Where to get replacement parts

Fit test date and time: Next fit test date:

Fit tested by:

Comments:

My signature below indicates that I have been fit tested and received instruction in the fitting, use, limitations, storage, 
inspection and maintenance of all the respirators listed above. 

Worker’s signature:                                                                                                    Date:                                                            
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ARTICLE
3 Things to Do If a Worker Refuses Treatment for a Work 
Injury    
What the First Aid Laws Require
When it comes to first aid, your primary responsibility is to:

 �  Ensure that you have all the personnel, facilities and equipment 
the OHS regulations of your province require for a workplace in 
your particular industry and location; and

 �  Make appropriate arrangements to ensure that workers 
who need more advanced treatment can be immediately 
transported to hospitals and other off-site facilities. 

What the First Aid Laws Don’t Require
What OHS laws don’t require you to do is force workers to accept 
the treatment they need. Like any other patient, workers have the 
legal right to refuse to be treated for their injuries and illnesses. 
Your role is not to force workers to seek medical attention but to 
ensure they understand their need to receive it. If they say no, you 
may have no choice but to honour their refusal. But you must also 
recognize the liability risks the refusal creates for you.

3 Ways to Protect Yourself When Workers Refuse 
Medical Treatment
You must offer all workers immediate medical care for their 
injuries and illnesses. If they say no, you need to have a first aid 
attendant or other trained person on the scene take 3 steps to 
protect your company from liability:

1. Determine If Injured Worker Has Capacity to Refuse 
Treatment

Like any other consent or waiver of legal rights, the decision 
to decline medical treatment must meet certain standards to 
be considered legally valid. First, the individual must have the 
physical and mental capacity to make such a decision. Workers 
can’t make a valid refusal if they’re unconscious, woozy or 
otherwise impaired by the injury—even temporarily. Instruct the 
first aid attendant to make a judgment and recognize that if 
workers do lack capacity, you not only can but must ignore their 
refusals and force them to accept necessary medical treatment. 

2. Advise Worker of Need for Medical Treatment

For a refusal to be valid, it must also be informed. So, have the 
first aid attendant on the scene notify injured workers of their 
right to treatment, their need to receive and the explaining the 
potential consequences of not getting it. In some jurisdictions, 
refusing medical treatment can result in the loss of workers’ comp 
benefits.

3. Get Worker to Sign Refusal Form

Scenario A worker cuts the tip of his index finger on the blade of 
the saw he’s cleaning. He asks the first aid attendant to bandage the 
wound, which is gushing blood. The attendant tells him that the injury 
may be serious and advises that he be sent to a hospital emergency 
room for stitches and other medical treatment. But the worker refuses 
and insists on going back to work. As a result of not getting immediate 
treatment, the wound becomes infected and the fingertip must be 
amputated. The worker blames you for the injury.

Moral: Getting valid refusal won’t protect you unless it’s properly 
documented. The risk is that workers will deny the refusal and 
assert workers’ comp and negligence claims. That’s why you 
need to have workers sign a clearly written form acknowledging 
that they were offered and advised to seek medical treatment 
(and notified of the potential consequences of not getting it) but 
voluntarily chose not to do so. The refusal form should also list:

 � The date and time of the incident;

 � A description of the incident; 

 �  A description of the worker’s injury or illness;

 � An assessment of the worker’s level of consciousness and 
capacity to make a sound decision about his/her medical care; 

 � The worker’s vital signs;  

 � Recommended treatment or procedures; 

 � Documentation of the worker’s refusal; 

 � Documentation of your efforts to notify the worker of the 
dangers of refusing care; and

 � Witness statements and signatures. 

Click here for a Model Refusal of Medical Treatment Form you can 
adapt.

Don’t Forget to Investigate & Report Injury
Last but not least, recognize that the refusal of medical treatment 
has no impact on whether you must investigate and report the 
incident to the OHS agency, workers’ comp board, workplace 
joint health and safety committee or safety representative, union 
rep. or other parties. 

CEO BRIEFING
Brief Your CEO: How the JHSC Protects Our Company from 
Liability
What’s at Stake: How JHSC Benefits the Company & Its Officers
Some companies believe that the only reason to have a workplace 
joint health and safety committee (JHSC) (or individual health 
and safety representative if there are fewer workers at the site) 
is that OHS laws require it. However, doing only as much as the 
laws require to support the JHSC is a critical error that overlooks 
the committee’s potential to not only prevent workplace injuries 
but also protect the company and its officers and directors from 
liability. 

Here’s how to make the case for investing the resources necessary 
to have a JHSC that’s robust and effective. 

Situation
A Saskatchewan worker reaches into a grinding machine to 
remove debris. His arm gets caught in a moving part of the 
machine and is severed at the shoulder. The company is charged 
with 3 violations including failure to guard the machine and 
ensure that a stop device was within easy reach. The court finds 
that the violations did occur but still finds the company not guilty 
on all counts. 

The Reason: The company proved that it exercised due diligence 
to comply with the OHS laws [R. v. James Metals Inc., 1999 CanLII 
12390 (SK PC)].

The Due Diligence Standard
OHS laws require reasonableness not perfection. If violations 
do occur, companies and their officers can avoid liability by 
showing they made reasonable efforts to comply with the law 
and particular hazards it’s meant to prevent, even if those efforts 
ultimately fail. The short term for this is “due diligence” and in 
an OHS prosecution, the defendant has the burden of proving it 
met the standard. The primary takeaway from the James Metals 
case is illustrating how having a real and effective JHSC can help 
companies and their officers meet this burden. 

The Link between the JHSC & Due Diligence
In finding that the company had exercised due diligence, the 
Saskatchewan court noted that the plant made safety a priority. 
Specifically, the court went out of its way to point out that there 
was an active JHSC that held regular meetings. And the James 
Metals case is no aberration. Several OHS lawyers told the Insider 
that they’ve been able to successfully defend companies and 
individuals against OHS charges in case after case by showing 
that there was an active and effective JHSC at the workplace. 
Moreover, not having an effective JHSC does significant damage 
to a due diligence case and significantly increases liability risks.

3 Ways JHSCs Help Prove Due Diligence 
There are 3 things an effective JHSC does to further due diligence: 

1. Evidence of an Active OHS Program
An effective JHSC shows that a company has an active OHS 
program. This is important because the exercise of due diligence 
is impossible without an ongoing OHS program to identify and 
control specific hazards in your workplace. 

This principle stems all the way back to the 1978 Sault Ste. Marie 
case in which the Canadian Supreme Court invented the due 
diligence defence.

2. Evidence of Reasonable Precautions
Due diligence doesn’t require you to guard against all risks, only 
reasonably foreseeable ones. Unfortunately, it’s not always easy 
to tell if the risk was foreseeable after an accident happens. 
It’s easy for judges, juries and prosecutors to second-guess a 
company in the light of hindsight. 

The JHSC is insurance against second-guessing. Keeping 
detailed minutes of JHSC meetings showing what the committee 
discussed and recommended and documentation of what you 
did in response is evidence that you responded to foreseeable 
risks. Conversely, showing that the JHSC didn’t voice concern 
about a risk helps you prove the risk wasn’t foreseeable.

Example: In the space of 4 months, car seats fall from the same 
assembly line work station and strike a worker. As a result, the 
plant is charged with failing to ensure that materials don’t fall and 
a guarding violation. The Ontario court says the plant exercised 
due diligence and dismisses the charges. 

Key evidence: The fact that the plant’s thorough and effective 
JHSC but didn’t cite the falling seats as a hazard suggested the 
risk was unforeseeable [Ontario (Ministry of Labour) v. Magna 
Seating Inc., [2015] ONCJ 7 (CanLII)].

3. JHSC Members’ Testimony
Finally, the testimony of a JHSC member on behalf of the 
company, officer or director can be powerful evidence against 
(or for) a prosecution for an OHS violation, lawyers say. This is 
especially true if the JHSC member testifies voluntarily.

https://ohsinsider.com/tools/other/forms/model-worker-refusal-of-medical-treatment-form
https://www.canlii.org/en/sk/skpc/doc/1999/1999canlii12390/1999canlii12390.html
https://www.canlii.org/en/ca/scc/doc/1978/1978canlii11/1978canlii11.html
http://www.canlii.org/en/on/oncj/doc/2015/2015oncj7/2015oncj7.pdf
http://www.canlii.org/en/on/oncj/doc/2015/2015oncj7/2015oncj7.pdf
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COMPLIANCE CHEAT SHEET
OHS Records that You Must Make “Readily Available” at 
Your Workplace 
What’s At Stake
OHS laws aren’t just a bunch of random rules; they’re designed around key principles. One of these is that workers have the right to 
know about the hazards they face on the job. To implement workers’ “right to know,” employers must keep particular kinds of health 
and safety records “readily available” for workers to inspect. WHMIS Safety Data Sheets (SDS) listing hazard 
information about hazardous products is the most obvious example but there are many others. Unfortunately, 
the list of “readily available” records is different in each jurisdiction. We created this Cheat Sheet to enable you 
to comply with “readily available” requirements no matter which part(s) of Canada you operate in. 

What Does ‘Readily Available’ Mean?
By definition, you must retain all records that the OHS laws require you to create and make them available 
to government inspectors. After all, if you don’t have the required records on hand, you can’t prove you complied with the particular 
requirement. But there’s a difference between “available” and “readily available.” The latter phrase generally refers to records that must 
be immediately available at the workplace where they were made or pertain to, e.g., confined space records must be kept at the site of 
the confined space.

Where Must ‘Readily Available’ Records Be Kept?
In some instances, the records must be kept not just at the site but next to the particular hazard or operation the information addresses. 
Examples include: 

 �  Confined space records must be kept near the confined space entry; 
 � Safe work procedures for breaking up clogs of bulk materials stored in bins, hoppers or process vessels must be kept near those bins, 

hoppers or vessels; and
 � Safety information and operation manuals for powered mobile equipment must be kept near the equipment. 

To Whom Must Records Be Kept ‘Readily Available’?
In addition to government inspectors, the following people typically have the right to inspect “readily available” records: 

 �  Workers exposed to the hazard to which the record relates, e.g., confined space entry permits must be readily available to workers 
entering the confined space; 

 � All workers at the workplace;
 � The workplace joint health and safety committee (JHSC) or health and safety representative (safety rep), if there is one (note: Records 

that must be kept readily available to the JHSC and safety rep. don’t include records that you must provide them directly, e.g., copies of 
incident and injury reports that you submit to your province’s OHS agency and/or workers’ comp board); and/or

 � Union representatives if there is no JHSC or safety rep. 

Which Records Must Be Kept ‘Readily Available’?  
The one record that must be “readily available” in all jurisdiction is an SDS for each hazardous substance. Other records which may also 
have to be “readily available” vary by jurisdiction and include: 

 � Copies of the OHS Act or relevant regulations;
 � JHSC or safety rep information; 
 � Copies of codes of practice and/or hazard control plans and procedures implemented at the site, e.g., for fall protection, traffic control 

or working alone;
 � Certain types of inspection and maintenance records, e.g., for ventilation systems; and/or
 � First aid logs. 

Visit OHSInsider.com to view the table that summarizes the “readily available” list in each part of Canada.

Complex Return to Work Cases: 
Accommodating Cognitive and  

Physical Impairments

AUGUST 28, 2019 | OHSINSIDER.COM

Determining suitable work for an employee coming back from injury can feel like tip 
toeing through a virtual minefield. This session will outline the challenges associated 

with achieving successful Return to Work outcomes when dealing with complex 
physical and cognitive impairments, as well as some common missteps that occur 

throughout the Return to Work process.

QUIZ
Spot the Confined Spaces Violation
Situation

Nobody is allowed to enter a confined space unless and until 
a competent person performs airborne tests confirming that 
acceptable atmospheric conditions exist. The competent person 
keeps detailed records of each 
test and provides them to the 
OHS manager who assembles 
them into a looseleaf binder that 
they keep inside their office. The 
OHS manager makes it clear 
that they’ll provide access to the 
binder to any workers, joint health 
and safety committee (JHSC) 
members and government 
inspectors who want to see it. 

Question

Which of the above acts (or 
omissions) is most likely to 
constitute an OHS violation?  

A. Not having the OHS officer 
do the airborne tests themselves 

B. Not directly providing the test records to the JHSC

C. Keeping the testing records inside the OHS manager’s office

D. Allowing workers to enter any confined spaces containing a 
potentially hazardous atmosphere

 Answer C. Keeping the test records inside an individual’s office 
is a potential OHS violation

Explanation OHS laws require employers to do pre-entry 
airborne testing of confined spaces and make test records 
“readily available” to workers and others authorized to see them. 
“Readily available,” though, generally means located close to 
the workers, in a physical copy form, (i.e., printed on paper) and 

accessible to workers during each shift. Keeping test records in 
the office of an OHS manager or any other individual for that 
matter, is problematic because:

 � The office may be far 
from the confined space or 
even at a different site or 
location;

 � The records must be 
accessible at all times and an 
individual’s office is likely to 
be kept locked during certain 
shifts; and

 � Workers must be able 
to see the records without 
a supervisor’s permission 
or having to make an 
appointment.

Why Wrong Answers Are Wrong

A is wrong because OHS regulations require only that the 
person who performs the test be competent, i.e., qualified by 
knowledge, experience and training to do the testing, and don’t 
specify what title such person must have. 

B is wrong because while OHS regulations require you to make 
testing records available to the JHSC, they don’t say you must 
directly give the committee a copy, especially absent a specific 
request.  

D is wrong because allowing workers to enter confined spaces 
is allowed provided that you carry out the testing and all other 
health and safety measures the OHS regulations require for 
confined space entry. 

Visit OHSInsider to 
view the  
table with each 
jurisdiction

https://ohsinsider.com/topics/compliance-cheat-sheet-ohs-records-that-you-must-make-reasonably-available-at-your-workplace
https://ohsinsider.com/webinars/upcoming-webinars/safety-training-panel-with-our-experts
https://ohsinsider.com/webinars/upcoming-webinars/complex-return-to-work-cases-accommodating-cognitive-and-physical-impairments
https://ohsinsider.com/webinars/upcoming-webinars/safety-training-panel-with-our-experts
https://ohsinsider.com/webinars/upcoming-webinars/complex-return-to-work-cases-accommodating-cognitive-and-physical-impairments
https://ohsinsider.com/webinars/upcoming-webinars/complex-return-to-work-cases-accommodating-cognitive-and-physical-impairments
https://ohsinsider.com/topics/compliance-cheat-sheet-ohs-records-that-you-must-make-reasonably-available-at-your-workplace


8   |   OHSINSIDER.COM   |   AUGUST 2019 AUGUST 2019   |   OHSINSIDER.COM   |   9

COR/SECOR
Jun: Manitoba employers 
must now complete a 12-
part Safety Culture Assessment 
as part of the COR and SECOR 
certification audit process. The 
point of the Assessment is to 
gather data and you don’t get a 
score for completing it. In other 
words, Assessment results don’t 
affect your overall COR/SECOR 
audit score.

MB

Fall Protection Training
Jul 1: Under a newly effective regulatory 
change, Ontario workers exposed to 
vertical fall hazards don’t need Working at Heights 
Training if they both:
�� Perform work on a project at a factory that 

manufactures or assembles automobiles; and
�� Are directly employed by the employer that 

operates the factory.

ON

Hazardous 
Chemicals 
Jun 10: CNESST issued a revised 
fact sheet listing of and associated 
toxicological information about 
agents that can cause respiratory, 
skin and eye sensitization in the 
workplace.   

QC

Injury Trends
Jun 13: Key injury cause findings from 
WorkplaceNL’s 2018 Annual Report:
�� Falls from heights at all-time low of 7.0 per 10,000 

workers
�� Hearing-loss down from 10.6 to 10.5 per 10,000
�� Soft-tissue injuries remains at 1.0 per 100 for fourth year 

in a row
��  Assaults and acts of up 24% to 11.3 per 10,000, mostly in 

health care and service sectors
��  Mental health illness or disorders nearly double from 0.8 

to 1.5 per 10,000 workers.

NL

Fishing Safety   
Jun 7: Under a new OHS 
enforcement initiative, PEI 
government inspectors were out visiting 
wharves and fishing vessels to ensure 
workers are wearing their required 
Personal Flotation Devices. Fishing has 
the workplace highest fatality rate of 
any sector in Canada.  

PE

Workplace Injuries 
YOY 2018 vs. 2017

Metric 2018 2017

Work 
fatalities

40: *14 acute *14 
chronic (health-
related) *12 chronic 
(occupational 
diseases)

22: *4 acute *9 
chronic (health-
related) *9 chronic 
(occupational 
diseases)

   

NS

WorkSafeNB
Jun 13: One of the priorities of 
WorkSafeNB’s newly published 3-year 
Strategic Plan is to “drive a safety-first culture” 
via new legislation, stepped-up enforcement/
inspection and targeted educational outreach.   

NB

First Aid
Jun 19: Newly proposed Bill C-465 would make it mandatory 
for federally-regulated employers to have automated external 
defibrillators (AEDs) at the workplace. As with first aid kits, the number 
of AEDs a site must have would depend on the size of the workplace and 
number of people who work at it.   

FED

Equipment 
Inspections  
Jul 2: That’s the deadline to comment on 
proposed new requirements for inspecting 
concrete pumps on construction projects 
(under OHS Regs. Part 20): 
�� Concrete pump and placing boom 

must be inspected in accordance 
with good engineering practices at 
least every 12 months to ensure they 
meet manufacturer’s specs and OHS 
requirements

�� Inspection must cover structural, 
mechanical and control system 
components

�� Concrete pump and placing boom 
not to be used after inspection unless 
professional engineer certifies that 
they’re safe for use.   

Workplace Violence 
& Harassment
Jun 30: Public consultations ended on 
new workplace violence and harassment 
regulations. Yukon is the only jurisdiction in 
Canada that doesn’t dedicate a specific section 
of its OHS regulations to the topic. Among 
other things, the new rules will likely require 
employers to do a workplace violence hazard 
assessment and implement programs to 
prevent violence and harassment.

BC

YT WSCC
Jul 4: That’s the deadline 
to comment on a pair of 
WSCC coverage policies which are 
undergoing review: 
�� Policy 04.06, Prescription Drug 

Use
�� Policy 04.08, Medical Devices. 

NT
WSCC 
Jul 4: That’s the deadline 
to comment on a pair of 
WSCC coverage policies which are 
undergoing review:  
�� Policy 04.06, Prescription Drug 

Use
�� Policy 04.08, Medical Devices. 

OHS 
Enforcement 
Jun 17: After pleading guilty to one 
violation (failure to ensure proper 
lighting resulting in a serious injury 
to a worker), a Toronto-based 
company was fined $126,000—the 
biggest OHS fine handed out in 
Saskatchewan this year so far. 

SK

Workers’ Comp 
Benefits
Jun 4: The Alberta WCB revised its policy 
(Policy 04-06) for determining whether a worker 
who dies a medically-assisted death is eligible 
for workers’ comp benefits. Bottom line: Medical 
assistance in dying must be worked out with workers 
and their care givers without WCB intervention.   

AB

NU

Month In Review
A roundup of new legislation, regulations, 
government announcements, court cases and 
arbitration rulings.
Visit OHSInsider.com for the complete  
Month-In-Review.

https://www.csst.qc.ca/prevention/reptox/toxicologie/comparaison-agents-sensibilisants/Pages/comparaison-agents-sensibilisants.aspx
file://C:\\Users\glenn\Downloads\APR2018WPNL_20190613_web.pdf
https://www.worksafenb.ca/media/60174/worksafenb-2019-21-strategic-plan.pdf
https://www.parl.ca/DocumentViewer/en/42-1/bill/C-465/first-reading
https://www.wcb.ab.ca/about-wcb/policy-manual/recent-changes.html
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COMPLIANCE ALERT
Ontario Compliance Alert: Changes to OHS Regulations Take 
Effect in July 
It’s been the Tale of Two Provinces in Ontario. The best or worst of times—depending on your perspective—was the pro-worker, 
regulatory-minded Liberal government that reigned over the province for nearly 4 years; the best-to-worst or worst-to-best switch began 
on June 7, 2018 with the election of a Progressive Conservative party dedicated to reducing regulation. 

After pruning back Liberal employment standards changes, the PC government concentrated its red-tape cutting energies on the OHS 
laws by announcing a series of regulatory changes designed to ease compliance and employer flexibility. The Table below summarizes 
the changes that were unveiled on June 12 and go into effect on July 1.   

Revised Ontario OHS Regulations Taking Effect July 1, 20191

OHS Regulation/Requirement Change(s)

Biological or Chemical Agents 
(Reg. 833) and Designated 
Substances (O. Reg. 490/09)

*Consolidation of 9 separate substance-specific Medical Surveillance Codes for medical monitoring of 
workers into single Medical Surveillance Code covering all substances 

*Consolidation of 16 separate Codes for Respiratory Equipment and Measuring Airborne Substances into 
single set of respiratory measures

*Let employers use “Québec model” to calculate exposure to hazardous substances for irregular work shifts

*Substitution of hazardous substances with less hazardous substances added to hierarchy of controls   

Occupational Health and Safety 
Awareness and Training Reg. (O. 
Reg. 297/13)

New exemption to required Working at Heights Training covering workers that:

*Perform work on a project at a factory that manufactures or assembles automobiles (auto plants); and

* Are directly employed by the employer that operates the factory

Construction Projects Reg. (O. Reg. 
213/91)

Old Rule: Auto plants must provide MOL notice of project for construction work if total expected costs in 
labour and materials is over $50K

New Rule: Auto plants must provide MOL notice of project for construction work if total expected costs in 
labour and materials is over $250K

Industrial Establishments Reg. 
(Reg. 851)

*OK to use alternative procedures that provide at least equivalent protection to workers’ health and safety

*OK for workers to wear personal flotation devices instead of life jackets 

*OK to use antidotes, flushing fluids or washes instead of eyewash fountains or emergency showers to 
prevent permanent eye and skin injuries

Oil and Gas Offshore Reg. (Reg. 
855)

*OK for workers to wear personal flotation devices instead of life jackets 

*Electrical equipment on rigs must meet either:

>The Institute of Electrical and Electronics    Engineers (IEEE) Recommended Practice for Electrical 
Installations on Shipboard Standard 45-1983, if the equipment was installed before July 1, 2019; or

>The IEEE Recommended Practice for Electrical Installations on Shipboard Standard 45-2002, if the 
equipment was installed on or after July 1, 2019

Mines and Mining Plants (Reg. 
854)

*Revised rules on maximum height of working faces at surface mines

*Revised rules on transportation of oxygen and acetylene containers underground

*New definition of “non-destructive test” to harmonize with Const. Regs. rules by including the following 
testing methods: >Eddy current testing >Magnetic particle testing >Liquid penetrant testing >Radiographic 
testing >Ultrasonic testing.

Note

(1) The biological or chemical agents and designated substance changes take effect Jan. 1, 2020

EHS COMPLIANCE
Canada: $3.8M Fine For Pipeline Oil Leak
On June 12, 2019 Husky Oil Operations (“Husky Oil”) pled guilty to one count under section 36(3) of the Fisheries Act and one count 
under section 5.1(1) of the Migratory Birds Convention Act.

The charges were the result of a leak of approximately 225,000 litres of blended heavy crude oil from one of Husky Oil’s pipelines 
that occurred between July 20 and 20, 2016. It was estimated that approximately 90,000 litres of the heavy crude oil migrated to and 
entered the North Saskatchewan River near Maidstone, Saskatchewan. The company has been fined $2.5 million for contravening the 
Fisheries Act and $200,000 for contravening the provisions of the Migratory Birds Convention Act, 1994.

The provincial court Judge Dyck accepted a joint recommendation on the appropriate amount of the fine to impose on Husky Oil. In 
the decision Judge Dyck stated, “This case has been a difficult and challenging one for a number of reasons.” and noted that while two 
alarms went off, they were neither recorded nor reported to senior staff.

Environment and Climate Change Canada’s National Environmental Emergencies Centre (“NEEC”) responded to the July 2016 spill. 
Environmental emergency officers provided regulatory oversight of the remediation and clean-up activities and were onsite from July 
22, 2016 until early October 2016. The NEEC has also conducted annual visits of the area following the release to assess the water and 
shorelines in the area following the spring ice breakup.

Husky Oil estimated spending more than $ 140 million on the cleanup in a news report following the hearing.

Three Indigenous communities in the area filed victim impact statements claiming that the cleanup was insufficient. The spokesperson 
for these communities stated that birds, wildlife and fish in the area continue to suffer the effects of the contamination and the First 
Nations have lost the traditional use of their lands.

As a result of the federal conviction, the company’s name will be added to the Environmental Offenders Registry.

The fine will be directed to the Environmental Damages Fund and used to support projects relating to the conservation and protection 
of fish and migratory birds within the North Saskatchewan and/or Saskatchewan Rivers (and the area watersheds). The prosecutor with 
Public Prosecution Service of Canada stated that:

“Various groups (including) non-government organizations, universities, Indigenous organizations, municipal and provincial 
governments can apply with projects to put that to use for the purposes that we set out in the sentencing order and that was relating to 
the remediation of habitat and research relating to fish and migratory birds.”

The Environmental Damages Fund is administered by Environment and Climate Change Canada. It was created in 1995 to provide a 
mechanism for directing funds received as a result of fines, court orders, and voluntary payments to priority projects that will benefit our 
natural environment.

The company’s name will also be added to the Environmental Offenders Registry, which contains information on convictions of 
corporations obtained under federal environmental laws.

In addition to the guilty plea to the federal offences, the company also pled guilty to one count under the provincial Environmental 
Management and Protection Act, 2010. Husky was fined an additional $800,000 under the Saskatchewan Environmental 
Management and Protection Act and assessed a 40% victim impact surcharge of $320,000.

The province is anticipated to be releasing its report on the spill in the next few days.

The content of this article is intended to provide a general guide to the subject matter. Specialist advice should be sought about your specific 
circumstances.

Paula Lombardi is a lawyer with Siskinds. 

Since 1937, Siskinds has been that firm of specialists serving individuals, families and businesses in 
southwestern Ontario and Canada from our offices in London, Sarnia and Quebec City. We’ve 
grown as the world around us has evolved. 

Paula Lombardi practices in the areas of environmental law, municipal law, planning and 
development law, and class actions. 
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ASK THE EXPERT
Is Fear of a Violent Co-Worker Grounds for a Work 
Refusal?
Question: Can a worker refuse to work with a co-worker because 
he’s afraid the co-worker will attack him? 

Answer: Yes, as long as the fear is reasonable. 

Explanation: Courts, arbitrators and OHS tribunals recognize 
that fear of workplace violence can be a legitimate reason for 
bringing a work refusal. The question then becomes whether the 
refusing worker’s fear is reasonable and the co-worker poses a 
reasonable danger. That, in turn, depends on factors, such as:  

 � Whether the co-worker has ever attacked anyone either at or 
outside the workplace;

 � Whether the co-worker has ever threatened the refusing 
worker;

 � The size and sex of each worker; 
 � Whether the work is done in an isolated or other location in 

which the worker would be particularly vulnerable; and
 � Any other indications suggesting that the co-worker poses a 

genuine threat of violence.
The key thing to remember is that if the worker does initiate a 
refusal, you must investigate and not make a snap judgment on 

the spot about whether a real danger exists.

Is It Legal to Ban Workers from Smoking in Indoor 
Workplaces?

Question:  Are we allowed to ban workers from smoking inside 
our plant? 

Answer: Yes. You’re not only allowed but required to ban indoor 
smoking. 

Explanation: Every jurisdiction in Canada has adopted a law 
(called a smoke-free, tobacco-control or non-smokers’ protection 
act) requiring property owners to ban smoking in public spaces. 
That includes employers at indoor workplaces. The laws also 
require employers to take active measures to enforce the no-
smoking bans, including posting signs and removing ashtrays. 
If smoking does take place, the employer and its officers and 
directors can be held liable.    

Final Note: In most jurisdictions (Federal, Newfoundland and PEI are 
the lone exceptions), the indoor smoking ban must cover not just the 
fixed facility but also work vehicles used to carry workers.  


