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Brief Your CEO  
What Due Diligence Is All About  
Two workers in Ontario were killed when the 
trench they were working in suddenly collapsed. 
Investigators found that the two-metre-deep 
(6’5”) trench wasn’t properly shored and that the 
victims weren’t properly trained in excavation 
work safety. The construction company that 
dug the trench was charged with not using “all 
reasonable care” to comply with Ontario OHS 
laws. The president of the company was also 
charged even though he worked in a corporate 
office miles from the workplace. The Crown 
dropped the charges against the company 
but not the president. He was personally fined 
$50,000 [R. v. Kenneth Burns].

Officers’ & Directors’ OHS Liability Risks

The Burns case shows how you and your fellow 
officers and directors can be personally liable 
for OHS offences that occur on a distant 
workplace. And while such fines aren’t an 

everyday occurrence, they’re becoming more 
common. Witness the infamous Metron 
Construction case where a pair of corporate 
officers were fined for violations leading to the 
death of 4 workers in a Toronto swing stage 
scaffold collapse. 

In addition to big fines and accompanying 
damage to personal reputation, egregious 
OHS offences can also land you in jail. Under 
the law still known by its bill number, C-45, any 
person who directs or has authority to direct 
how a job is done can be criminally liable for not 
taking “reasonable steps” to protect a worker or 
other person against injuries or illnesses arising 
out of how that job is done. A person who 
violates the C-45 duty to protect—including 
a corporate officer or director—faces criminal 
fines up to $100,000 (or more if the violation 
is deliberate), lifetime imprisonment and a 
criminal record.  

...continued on page 2

In the News 
Prosecution Doesn’t Have to Disclose 
9-Year-Old MOL Inspection Documents
In 2007, the MOL sent officials to a 
manufacturing plant to help it fix its machine 
guarding issues. Nine years later, the plant 
was charged with an OHS violation for failing 
to guard the west threader machine. Just as 
trial was about to begin, the plant asked the 
prosecution to disclose records, photos and 
notes from the “guarding project” records, notes 
and photographs related to the west threader. 
The prosecution refused, claiming the that the 
materials were out of date and irrelevant to the 
case. The court agreed and refused to delay 
the trial. Moreover, the prosecution didn’t have 
possession of the materials; the MOL did. And 
an agency doesn’t have to turn over the “fruits 
of its investigation” unless they’re “obviously 
relevant” to the case. The materials relating to 
the west threader didn’t meet that standard, the 
court explained. Moreover, they were generated 

7 to 9 years ago and a lot of things might have 
changed since then [Ontario (Ministry of Labour) 
v. Algoma Tubes Inc., 2019 ONCJ 300 (CanLII), 
May 3, 2019]. 

High Court Refuses to Reopen Workers’ 
Comp Claim of Injured Worker

Workers’ comp cases rarely reach the Court of 
Appeal. Other than that, this case involving the 
denial of a claim of a worker who hurt his ankle 
while moving furniture was pretty ordinary. 
After a year of paying temporary benefits, the 
WCB ruled that he was capable of returning to 
work and closed the file. The worker appealed 
repeatedly claiming he had new medical 
evidence until reaching the end of the judicial 
road. But it all proved in vain when the PEI high 
court found that the denials were reasonable 
and that the worker hadn’t been treated unfairly 
[MacLean v Workers Compensation (PEI), 2019 
PECA 9 (CanLII), May 9, 2019].   

https://www.canlii.org/en/on/oncj/doc/2019/2019oncj300/2019oncj300.html
https://www.canlii.org/en/on/oncj/doc/2019/2019oncj300/2019oncj300.html
https://www.canlii.org/en/pe/pescad/doc/2019/2019peca9/2019peca9.html
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Due Diligence continued from cover

Showing ‘Due Diligence’ Is the Key To Avoiding Liability

The point is that officers and directors have a responsibility 
to ensure that their company obeys OHS laws. To meet that 
responsibility, you must ensure the company exercises “due 
diligence.” This is a legal term from a famous 1978 Canadian 
Supreme Court case called R. v. Sault Ste. Marie finding that 
companies or individuals who commit an OHS violation can still 
avoid liability by showing that they exercised due diligence, that 
is, took every reasonable precaution under the circumstances to 
see that the laws were followed and the violation prevented. 

What Exercising ‘Due Diligence’ Means

More precisely, as the Sault Ste. Marie Court explains, there “must 
be a proper system to prevent” violations and ensure compliance. 
This is one reason every company needs OHS policies and 
procedures. 

Simply having an OHS system isn’t enough. The officers and 
directors have a duty to ensure that the company implements 
it. You can, of course, delegate the day-to-day details to OHS 
directors, facility managers and supervisors. But while you don’t 
have to don a helmet, go to the worksite and make sure all the 
company’s safety policies and procedures are carried out, you do 
have to make sure somebody does. 

Due diligence also means being proactive. You’re expected 
to monitor company safety efforts, legal developments, and 
industry practice and seek improvement. A “call-me-when-an-
incident-happens” approach isn’t good enough.

8 Questions to Ask Yourself
How can you tell if you’re being duly diligent?

There’s no specific formula. But there are 8 questions officers and 
directors can ask themselves to figure out if they’re doing enough: 

1. Do You Know the OHS Laws?

You don’t have to memorize the laws but you should be familiar 
with what they require, especially regarding the liability of officers 
and directors as well as the particular standards and requirements 
that apply to the company and its operations. There should also 
be a copy of the OHS Act and Regulations either posted or kept 
readily available at each workplace.

2. Do You Monitor Legal Developments? 

You don’t need to know about every fine, but you need to make 
sure you get told about and review important OHS regulatory 

changes and cases and how they affect the company.

3. Do You Know Company OHS Policies & Procedures? 

Ideally, you should be involved in creating policies and procedures 
and making appropriate changes in accordance with experience, 
new cases, etc. At a minimum, you should know what the policies 
and procedures say and how they’re being enforced.

4. Do You Know What’s Going in the Workplace?  

You should be getting and reviewing regular reports about 
injuries, complaints, and the overall effectiveness of the company’s 
OHS program. You should also make sure that significant new 
developments, like serious accidents, get reported to you. 

5. Do You Know What OHS Managers & Supervisors Are 
Doing? 

You should ensure that the company’s safety managers and 
supervisors are competent and appropriately trained and that 
they’re making all necessary workplace assessments and audits.

6. Do You Make Sure Proper Training Is Being Provided? 

You should be familiar with what your company is doing to 
train workers, forepersons, line supervisors, etc. and whether it’s 
working.

7. Do You Know What Our Contractors Are Doing? 

You should ensure that contractors working at company sites get 
a full health and safety screening and are notified and required to 
follow company OHS policies while carrying out the work. 

8. Are You Keeping Records? 

Last but not least, you should document all your efforts so you 
can prove you were duly diligent in case you’re ever charged with 
an OHS violation. As the lawyers like to say: If it isn’t documented, 
it didn’t happen. 

COMPLIANCE ALERT
New Ontario Case Reduces Risks of Workplace Harassment 
Lawsuits 

No Tort of Harassment in Ontario, Court Finds 
You’ve probably seen a headline like this, which refers to a recent 
ruling from the Ontario Court of Appeal. “No tort of harassment” 
sounds pretty important. But if you didn’t go to law school, you 
might be a bit confused about exactly what it means. 

Short answer: It basically means workers can’t use a particular 
legal theory to sue you for money damages if they get harassed 
at work. But there are still plenty of other things that harassed 
workers can do to hold you accountable. We’ll break down what 
the case means and its practical impact on your OHS program. 

What Is a Tort? Tort law doesn’t come from legislation. It’s 
created by courts in individual cases brought by persons who 
suffer harms as a result of conduct by other individuals or entities. 
In deciding on individual claims, courts create new precedent 
that are then cited in future cases. Over time, the accumulation 
of cases forms a new body of law. Torts include assault, battery, 
trespassing and, most famous of all, negligence. 

Law for Non-Lawyers: What Is Negligence

Negligence is a rule of law that allows victims to sue another 
individual or entity (the defendant) for money damages to 
compensate them for the harms they suffer as a result of the 
defendant’s negligence. To win a negligence lawsuit, victims 
must prove 4 things: 4The defendant owed the victim a duty 
to exercise reasonable care; 4The defendant violated that duty; 
4The victim suffered injury as a result of the defendant’s failure to 
use reasonable care; and 4The approximate money value of the 
damages the victim suffered.

Tort Liability of Employers Negligence is the basis for lawsuits 
for anything and everything from careless driving to medical 
malpractice. But the one thing it’s not used for are worker lawsuits 
against their employers for work injuries. The reason for that is 
workers’ comp covers work injuries on a no-fault basis. In other 
words, workers get benefits without having to prove that they got 
hurt as a result of the employer’s negligence. The tradeoff is that 
they must settle for workers’ comp and can’t sue their employers 
for negligence, including negligently failing to protect them from 
workplace harassment. 

But workers who suffer harassment at work may be able to 
sue their employers for other torts. The most likely of these is 
intentional infliction of mental injury (IIMM), which occurs when 
an employer commits or permits outrageous behaviour that 
causes the worker to suffer significant psychological injury. The 
problem for workers is that it’s extremely hard to prove mental 
injury and trace its cause to the outrageous behaviour. 

What’s At Stake The fact that negligence is off the table and 
IIMM is so hard to prove explains why the question of whether 
harassment is a tort is so important. If such a tort were to exist, it 
would give workers who get harassed and bullied at work a new 
and dramatically powerful remedy: suing their employers (and/or 
co-workers) for money damages.   

The Merrifield Case While other cases have hinted at whether 
harassment is a tort, the so-called Merrifield case is the first 
in Canada to tackle the question head on. It began when an 
RCMP employee brought a tort lawsuit against members 
of management for allegedly bullying and harassing him at 
work. In 2017, after a long trial, the trial judge said there was, 
in fact, a harassment tort and that the defendants were guilty 
of committing it. So, it ordered them to pay the victim $141K in 
damages and $825K in legal costs. After nearly two years, the 
case reached Ontario’s highest court, the Court of Appeal, which 
found that the trial judge was wrong in recognizing a harassment 
tort. New torts need to grow out of previous cases and can’t be 
created “out of whole cloth,” except in extreme cases. And “this 
is not a case whose facts cry out for the creation of a novel legal 
remedy,” the Court concluded [Merrifield v. Canada (Attorney 
General), 2019 ONCA 205, March 15, 2019]. 

What It Means There’s still an outside shot that Merrifield will 
be appealed to the Supreme Court of Canada. And even if it’s 
not, it’s technically binding only in Ontario. Even so, it draws on 
laws from all parts of the country and is thus likely to prove highly 
influential in other provinces. Accordingly, it’s pretty clear that for 
now at least, harassment tort lawsuits by workers are much less of 
a risk today than they were a couple of months ago. 

8 Other Risks of Harassment But don’t get lulled into a false 
sense of security. While Merrifield takes worker harassment 
lawsuits out of play, there are still plenty of ways you can be held 
accountable for failing to protect your workers from workplace 
bullying and harassment, including: 
1. Penalties for violating your 

workplace harassment 
obligations under OHS laws;

2. Liability for discrimination 
to the extent bullying or 
harassment is based on sex, 
race, religion or other grounds 
protected by human rights 
laws;

3. Workers’ comp claims for 
mental injury;

4. Grievances for violating your 
contractual duty to provide a 
harassment-free workplace; 

5. Constructive dismissal claims 
by workers forced out by 
harassment; 

6. IIMM lawsuits;
7. Harm to morale; and
8. Negative publicity if  

harassment issues become 
public.

https://www.canlii.org/en/ca/scc/doc/1978/1978canlii11/1978canlii11.html
http://www.ontariocourts.ca/decisions/2019/2019ONCA0205.pdf
http://www.ontariocourts.ca/decisions/2019/2019ONCA0205.pdf
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TOOL
Active Shooter Response Guidelines    
1. PURPOSE The purpose of these Guidelines is to ensure that 
ABC Company personnel are prepared and know how to respond 
in the unlikely event that an Active Shooter situation occurs at the 
workplace. 

2. DEFINITION For purposes of this Policy, “Active Shooter” 
means one or more individuals making an actual effort to kill 
people in an ABC Company workplace or another confined and 
populated place, typically with firearms and on a random basis.  

3. POLICY STATEMENT ABC Company is committed to 
providing a safe working environment and has implemented 
a comprehensive program to prevent workplace violence. 
Regrettably, there is always a remote possibility that Active 
Shooter incidents will take place. Active Shooter situations 
are unpredictable and unfold quickly before security and law 
enforcement personnel arrive on the scene. As a result, ABC 
Company personnel must be prepared and know what to do 
in these situations. Such preparation may literally spell the 
difference between life and death. 

4. ACTIVE SHOOTER RESPONSE There are 3 basic things 
you can do if you find yourself in an Active Shooter situation. 
Here are guidelines for each option (which are listed in order of 
preference). 

Option 1. Run Away The first—and best—option is to run away 
from the Active Shooter if you possibly can. Best practices: 

 � Be sure there’s an accessible escape path;
 � Encourage others to leave with you but don’t let their hesitation 

or determination to stay keep you from getting out of there; 
 � Don’t attempt to take wounded people with you; 
 � Leave your belongings behind;
 � Keep your hands visible at all times;  
 � Call 911 as soon as you get away; and
 � Keep anybody other than police, security or emergency 

responders from entering the area where the Active Shooter 
may be. 

Option 2. Hide & Shelter in Place If you can’t get out of the area 
where the Active Shooter is, try to find a good hiding place as far 
away as possible. Best practices:

 � Go to the nearest room or office and lock the door (try to avoid 
evacuating to restrooms since they’re usually hard to lock 
down);

 � If the door doesn’t lock, wedge it shut or barricade it with 
something heavy;

 � Identify an escape route in case you need to get out fast; 
 � Turn off the lights, close the blinds and cover the windows; 
 � Call 911 if safe to do so and then silence all cell phones, radios, 

computers and other devices;

 � Stay out of sight and take cover behind furniture or large items; 
 � Don’t let anybody in unless they have a badge or other ID; 
 � Don’t leave until law enforcement, security or emergency 

responders tell you it’s safe—and make sure it’s really them and 
not the Active Shooter trying to trick you into coming out

Option 3. Fight Back Confront the Active Shooter only as a last 
resort when no other options are available. There are 3 possible 
ways to do this and you have to make a judgment about which 
option to use based on the situation: 

 � Talking to Active Shooter: Active Shooters are typically hell-
bent on murder and don’t respond to reason but that’s not 
always the case, especially if you know something about the 
Active Shooter to suggest that he/she may be open to such an 
approach;

 � Distracting Active Shooter: If verbal confrontation is too 
dangerous, consider throwing things, howling at the top of 
your lungs and, above all, moving frantically to distract the 
Active Shooter and give yourself a chance to escape or hide; 

 � Attacking Active Shooter: The last resort of last resorts is to 
attack the Active Shooter with everything you’ve got aiming for 
the head, eyes, throat and groin. Direct physical confrontation 
is most likely to work when you have a weapon, size, training, 
numerical or other advantage enhancing your chances of 
overpowering or disarming the Active Shooter.     

5. RESPONDING TO LAW ENFORCEMENT OFFICERS 
You must also know what to do when and if law enforcement 
arrives on the scene. Recognize that officers are likely to show up 
armed with rifles, shotguns, handguns and other weapons and 
tactical equipment. They are also likely to shout orders and may 
even push you to the ground for your own safety.  

Stay Calm and Follow the Officers’ Instructions
 � Put down your bags, jackets or any other items in your hands;  
 � Immediately raise your hands and spread your fingers; 
 � Keep your hands visible at all times; 
 � Don’t make quick movements toward officers;
 � Don’t try to hug or hold onto officers for safety;  
 � Don’t point, scream or yell; 
 � Don’t ask officers for help or direction when evacuating—just 

proceed in the direction from which officers are entering the 
premises. 

6. COMMUNICATING WITH 911 OPERATORS When 
notifying 911 of an Active Shooter incident, be prepared to provide 
the operator the following information: the Active Shooter’s 
location; the number of Active Shooters; a physical description of 
the Active Shooter; the number and type of weapons the Active 
Shooter has; and the number of potential victims at the location. 

Managing Workplace  
Health & Stress

JULY 10, 2019 | OHSINSIDER.COM

During this in-depth webinar, attendees will learn ways to “attack 
stress” – the modern epidemic which they can pass on to their 

employees and also “Seven Habits Guaranteed To Help You Live a 
Healthier and more Focused Life.” 

Led by Richard Hawk.  

QUIZ
Does Workers’ Comp Cover Mental Stress Caused by 
Knowing a Co-Worker Was Harassed?
Situation

Dora works at the Grindem Down Machine Plant. Both of her 
parents do, too. But, alas, family ties aren’t always a positive thing 
as in this case where Dora’s parents are physically harassed and 
bullied by the same person, a tall and scary-looking supervisor 
who works in the Flute Grind Dept. After years of abuse, mom 
and dad decide they’ve had enough and leave the company. A 
month later, Dora is transferred to Flute Grind. The prospect of 
having to face the same supervisor who tormented her parents 
aggravates her preexisting depression and anxiety. So, she takes 
a leave of absence. After a psychiatrist diagnoses her as having a 
mental stress illness, she files a workers’ comp claim. 

YOU MAKE THE CALL

Is Dora entitled to workers’ comp benefits for a mental stress 
illness?  

A. Yes, because the mental stress illness was properly diagnosed

B. No, because her mental stress illness wasn’t work-related

C. Yes, because it’s objectively reasonable to expect somebody 
in Dora’s situation to suffer mental stress 

D. No, because workers’ comp doesn’t cover mental stress from 
workplace bullying and harassment 

 Answer B. Dora’s claim is not compensable, i.e., payable under 
workers’ comp, because the mental stress illness injury wasn’t 
work-related.   

Explanation This scenario, which is based on an Ontario case, 
illustrates the basic workers’ comp coverage rules for mental stress 
resulting from being bullied and harassed at work. Historically, 
workers’ comp covered mental stress only if it was an acute 
reaction to a discrete traumatic event, such as being robbed at 
gunpoint or watching a co-worker get killed. The harassment her 

parents experienced, while no doubt upsetting, was clearly not 
traumatic. 

The good news for Dora is that recent changes have expanded 
coverage to include not just traumatic but also chronic stress 
that builds up over a period of time as a result of disturbing but 
less than traumatic events, including workplace bullying and 
harassment. The conditions:

 � The mental illness caused by the stress must be properly 
diagnosed; and 

 �  The events that caused the stress must be work-related.

Although Dora passes the first test, she fails the second. The 
problem is that she wasn’t the one who got bullied and harassed. 
Her parents did. And there’s no evidence to suggest that Dora 
ever witnessed the bullying and harassment her parents endured. 
Result: Dora’s mental stress illness isn’t work-related and B is the 
right answer [20190069 (Re), 2019 CanLII 26556 (ON WSIB), 
April 4, 2019]. 

Why Wrong Answers Are Wrong

A is wrong because getting a proper diagnosis is just one of the 
conditions that a worker must meet to qualify for workers’ comp 
mental stress illness benefits. 

 C is wrong because the “objectively reasonable” test generally 
applies when determining whether an event (or series of events) 
is traumatic. This would have been the case had Dora based her 
claim on the trauma suffered as a result of witnessing her parents 
being harassed. But this wasn’t Dora’s contention.   

D is wrong because workers’ comp in most jurisdictions does 
cover stress from bullying and harassment as long as it’s properly 
diagnosed and work-related. But Dora’s mental stress isn’t work-
related because she neither suffered nor witnessed the bullying 
and harassment that caused it.

https://ohsinsider.com/webinars/upcoming-webinars/safety-training-panel-with-our-experts
https://ohsinsider.com/webinars/upcoming-webinars/complex-return-to-work-cases-accommodating-cognitive-and-physical-impairments
https://ohsinsider.com/webinars/upcoming-webinars/safety-training-panel-with-our-experts
https://ohsinsider.com/webinars/upcoming-webinars/complex-return-to-work-cases-accommodating-cognitive-and-physical-impairments
https://ohsinsider.com/webinars/upcoming-webinars/complex-return-to-work-cases-accommodating-cognitive-and-physical-impairments
https://www.canlii.org/en/on/onwsib/doc/2019/2019canlii26556/2019canlii26556.html


6   |   OHSINSIDER.COM   |   JULY 2019 JULY 2019   |   OHSINSIDER.COM   |   7

COMPLIANCE BRIEFING
What Exactly Does Workplace Violence Mean?
Everybody knows that OHS laws require employers to prevent workplace violence. But what’s far less clear is what exactly “workplace 
violence” means. In fact, the term doesn’t mean exactly the same thing in each jurisdiction. 

The 3 variables:

1. What Counts as “Violence”
“Violence” includes actions and threats of physical harm. But it may 
also include harassment and other forms of “vexatious conduct” 
that cause or have the potential to cause “psychological” harm. 
Of course, jurisdictions that limit “violence” to physical dangers 
also typically have separate OHS protections for harassment. 
Even so, the distinction is important because measures required 
for violence are different than those required harassment. 

Example: The Ontario OHS Act defines “workplace violence” 
as conduct causing physical injury and/or endangering a 
worker’s physical health and safety but also requires employers 
to deal with “harassment.” But while violence requires hazard 
assessment, harassment doesn’t. 

Is Domestic Violence Workplace Violence?

Yes, if it happens in the workplace. Result: The employer 
may be held liable if it knew or should have known of the 

danger. This is spelled out in AB, NB, NL and ON and 
implied everywhere else. 

2. Whether Prevention Duties Cover Worker-on-
Worker Violence

Most jurisdictions define “violence” as including acts by a 
“person” that cause or threaten harm to a worker. 

Exceptions: In BC and PEI, violence means acts or threats by 
a person “other than a worker.”  In other words, the employer’s 
duty to prevent workplace violence extends only to violence 
perpetrated against workers by third parties and doesn’t cover 
acts against a worker committed by a co-worker. 

3. What a “Workplace” Is
The term “workplace” goes beyond the physical facility or site 
to any location where a worker engages or is likely to be while 
engaging in work for the employer, including vehicles and mobile 
equipment. 

On the flip side, there are 6 jurisdictions—MB, NB, NS, SK, NT, 
NU—where OHS workplace violence duties (or at least some 
of those duties) apply only to specified high-risk workplaces, 
including health care, financial, retail, police, etc.  

Bottom Line
If you’re running a workplace violence prevention program, you 
better be sure you understand what the term means in each 
jurisdiction that you operate. 

What “Workplace Violence” Means In Each 
Jurisdiction
FEDERAL 

Workplace violence: Any action, conduct, threat or gesture 
towards an employee in their work place that can reasonably be 
expected to cause harm, injury or illness to that employee

Workplace: Any place an employee is engaged in work for 
employer

ALBERTA 

Violence: The threatened, attempted or actual conduct of a 
person that causes or is likely to cause physical or psychological 
injury or harm, including domestic or sexual violence

Work site: Any location where worker is, or likely to be, engaged 
in work for employer including any vehicle or mobile equipment

BRITISH COLUMBIA 

Violence: Attempted or actual exercise by a person, other than 
a worker, of any physical force so as to cause injury to a worker, 
including any threatening statement or behaviour which gives a 
worker reasonable cause to believe that he/she is at risk of injury

Workplace: Any place where a worker is or is likely to be engaged 
in any work including any vessel, vehicle or mobile equipment 
used by a worker in work

MANITOBA1 
Violence: 

(a) Any attempted or actual exercise of physical force against a 
person; and 

(b) Any threatening statement or behaviour that gives a person 
reasonable cause to believe that physical force will be used 
against the person

Workplace: Any building, site, workshop, structure, mine, mobile 
vehicle or other indoor or outdoor premises or location where one 
or more workers work

NEW BRUNSWICK2 

Violence: Attempted or actual use of physical force against 
employee, or threatening statement or behaviour that gives him/
her reasonable cause to believe that physical force will be used 
against him/her, including sexual, intimate partner and domestic 
violence

Place of employment: Any building, structure, premises, water 
or land where an employee(s) works, including a project site, 
mine, ferry, train and any vehicle used or likely to be used by an 
employee

NEWFOUNDLAND & LABRADOR 
Violence:  Attempted or actual exercise of physical force to 
cause injury to a worker, including threatening statements or 
behaviour which gives the worker reason to believe 
he/she is at risk of injury, including from “family 
violence”

Workplace: Any place where a worker is 
engaged in an occupation, including 
a vehicle or mobile equipment used 
by a worker in an occupation

NOVA SCOTIA1

Violence: 

(a) Threats, including a threatening 
statement or threatening behaviour 
that gives an employee reasonable 
cause to believe that the employee is at 
risk of physical injury; or 

(b) Conduct or attempted conduct of a person that endangers 
the physical health or physical safety of an employee

Workplace: Any place where an employee is or likely to be 
engaged in an occupation, including any vehicle or mobile 
equipment used or likely to be used by an employee 

ONTARIO
Workplace violence: 

(a) The exercise of physical force by a person against a worker, 
in a workplace, that causes or could cause physical injury to the 
worker; 

(b) An attempt to exercise physical force against a worker, in a 
workplace, that could cause physical injury to the worker; or

(c) A statement or behaviour that is reasonable for a worker to 
interpret as a threat to exercise physical force against the worker, 
in a workplace, that could cause physical injury to the worker

Workplace: Any land, premises, location or thing at, upon, in or 
near which a worker works

PRINCE EDWARD ISLAND
Violence:  Threatened, attempted or actual exercise of any 
physical force by a person other than a worker that can cause, 
or that causes, injury to a worker, including any threatening 
statement or behaviour that gives a worker reasonable cause to 
believe that he/she is at risk of injury

Workplace: Any place where a worker is or is likely to be engaged 
in an occupation, including a vehicle, fishing vessel or mobile 
equipment used or likely to be used by a worker in an occupation

QUÉBEC
Psychological harassment: Any vexatious behaviour in the 
form of repeated and hostile or unwanted conduct, verbal 
comments, actions or gestures that affects an employee’s dignity 
or psychological or physical integrity and results in a harmful 
work environment for the employee including a single incident 
that has lasting harmful effect on an employee

SASKATCHEWAN2

Violence: Attempted, threatened or actual conduct of a 
person that causes or is likely to cause injury, including 

any threatening statement or behaviour that gives a 
worker reasonable cause to believe that the worker 

is at risk of injury

Place of employment: Any plant, (i.e., 
premises, site, land, mine, water, 

structure, fixture or equipment 
employed or used in the carrying 
on of an occupation) in or on 

which one or more workers work, 
usually work or have worked

NORTHWEST TERRITORIES 
& NUNAVUT1

Violence: Attempted, threatened or actual 
conduct of an individual that causes or is likely to cause injury, 
such as a threatening statement or behaviour that gives a worker 
a reasonable belief that he/she is at risk of injury

Work site: Any location where a worker is, or is likely to be 
engaged in work, or a thing at, on, in or near which a worker is or 
is likely to be engaged in work

YUKON
No definition

Notes

(1) Workplace violence regulations cover high-risk workplaces used for 
providing health care, pharmaceutical dispensing, education, retail/late-
night retail, financial, police, corrections, other law enforcement, security, 
crisis intervention + counselling, alcohol sales or consumption, taxi, transit 
and/or other services designated in Reg.

(2) Workplace violence regulations’ duty to implement code of conduct 
or policy statement covers high-risk workplaces used for providing health 
care, pharmaceutical dispensing, education, retail/late-night retail, 
financial, police, corrections, other law enforcement, security, crisis 
intervention + counselling, alcohol sales or consumption, taxi, transit and/
or other services designated in Reg.
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Workers’ 
Comp
May 3: If you’re an eligible 
employer, i.e., you met your 
payroll reporting responsibilities 
and paid (or will pay by month’s 
end) a workers’ comp premium 
in 2018, you should expect to 
receive a credit worth 40% 
of your 2018 workers’ comp 
premiums from the WCB of 
Manitoba.  

MB

Slips + Trips
May 27: The Ontario Occupiers’ Liability 
Act gives people the right to sue property 
owners for injuries they suffer on the premises. 
Newly tabled Bill 118 would revise the law by 
requiring victims of slips, trips, falls and other 
injuries caused by snow and ice to sue and serve 
written notice on the property owner within 10 days 
of the incident

ON

Lockout Tagout 
May 21: CNESST kicked off a 
new campaign on controlling 
hazardous energy during servicing 
of machinery and equipment. There 
have been 54 machine-related 
deaths (and 17,587 machine-related 
accidents) in Québec over the past 5 
years, according to the agency.    

QC

Workplace Violence 
& Harassment
Jan. 1: New workplace violence and 
harassment OHS regulations will take effect 
in 2020.

NL

Recycling   
July 1: PEI will become the latest 
province to ban single plastic 
checkout bags. Highlights: 
�� Ban on businesses providing plastic 

checkout bags to customers
�� Paper bags (at minimum of $0.15 

per bag) or reusable bags ($1.00 per 
bag) OK

�� OK to provide small recyclable gags 
of less than 600 sq. cm. for free

�� Brown paper bags to be recycled 
rather than composted. 

PE

WCB
June: The Nova Scotia WCB is 
modernizing its 25+-year-old paper-
based operating systems and aging software 
with a new state-of-the art digital system called 
Guidewire. Check out the agency’s site if you want 
a demo of how the new system will work.   

NS

OHS Reform
May 17: Last July, a New Brunswick 
government Task Force issued 
recommendations for reforming the province’s 
OHS and workers’ comp system. Now the Assembly 
has given Second Reading to Bill 27 incorporating 
many of those recommendations.

NB

TDGA
May 2: Highlights of newly proposed TDGA regulatory changes 
to bolster safety of rail transport of transport toxic inhalation 
hazards (TIH) substances and coordinate with U.S. requirements 
(scheduled to take effect in early July): 
�� All tank cars used to transport TIH substances must be constructed 

of normalized steel to guard against cracking
�� 304L and 316L stainless steel deemed acceptable for tank car 

construction
�� Allow accounting for mileage into stub still inspection requirements.

FED

Blasting 
Operations  
June 3: New OHS rules in BC requiring 
employers to take additional measures 
to prevent the collapse of concrete 
formwork, falsework and reshoring (under 
Sections 20.17 to 20.26 of the OHS 
Regulation) take effect. Highlights:  
�� Plans for formwork must be worksite-

specific
�� Employer duty to ensure professional 

engineer certifies worksite plan, 
reshoring, erection, use and 
dismantling comply with plan, and 
protruding objects are removed

�� Changes to plan must be made 
available at site before pouring begins

�� Clarification of how pre-pour 
inspection carried out and what it must 
address.  

OHS Enforcement
May: The number of OHS 
investigations in response to safety 
incidents and complaints in 2018 spiked to 
40, as compared to 28 in 2017. Other key 
enforcement stats from last year cited in the 
Yukon WCHSB’s 2018 Annual Report: 
�� 237 OHS inspections
�� 840 orders to correct deficiencies
��  21 penalties—10 to workers, 4 to supervisors, 

7 to workers.

BC

YT Climate Change
May 27: The GNWT unveiled 
a new 5-year climate change 
Action Plan designed to make progress 
toward cutting greenhouse gas 
emissions 30% below 2005 levels by 
2030. A second and final 5-year plan 
will be implemented starting in 2025. 

NT Workers’ Comp 
June: The WSCC is planning to take 
up the following policies during its 
governance meeting this month: 
�� Policy 04.02, Payment for Medical Aid and 

Services
�� Policy 04.07, Medical Examinations
�� Policy 06.03, Calculation of Permanent 

Compensation. 

Privacy 
May 2: Sask. adopted 
Canada’s first bill to allow 
the police to disclose a person’s 
violent or abusive history to 
intimate partners who may be in 
danger. While applauded by law 
enforcement, Sask. Bill 141, aka 
“Clare’s Law” in honour of Clare 
Wood, a UK woman murdered by 
her partner with a hidden violent 
past, is highly objectionable to 
advocates of personal privacy.    

SK

Climate Change
May 27: Alberta’s new UCP 
government wasted no time introducing 
legislation (Bill 1) to scrap the carbon tax. The 
government contends the measure will create 
6,000 jobs and save small businesses an 
average of $4,500 per year.  

AB

NU

Month In Review
A roundup of new legislation, regulations, 
government announcements, court cases and 
arbitration rulings.
Visit OHSInsider.com for the complete  
Month-In-Review.

https://www.ola.org/sites/default/files/node-files/bill/document/pdf/2019/2019-05/b118_e.pdf
https://www.servicenl.gov.nl.ca/printer/gazette/weekly_issues/2019/NLG190118.pdf
https://www.servicenl.gov.nl.ca/printer/gazette/weekly_issues/2019/NLG190118.pdf
https://www.gnb.ca/legis/bill/FILE/59/2/Bill-27-e.htm
https://www.assembly.ab.ca/ISYS/LADDAR_files/docs/bills/bill/legislature_30/session_1/20190521_bill-001.pdf
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ARTICLE
OHS Compliance Audit
To further workers’ “right to know,” all jurisdictions require 
employers to post clear and conspicuous health and safety 
information in the workplace. So, OHS managers need to 
perform an audit to determine whether their company complies 
with all posting requirements. Unfortunately, that’s not as simple 
as it sounds because posting requirements aren’t consolidated 
in one place but strewn across a number of statutes and 
regulations. The good news is that we’ve gathered up all the 
posting requirements of all jurisdictions and stuck them into a 
single chart.  And to make things even easier, we’ll explain how to 
do your posting audit. 

What’s At Stake
Posting requirements are a bit like seat belt laws. The police 
generally don’t stop you for not wearing a seat belt. But if they 
stop you for another traffic infraction and notice you’re not 
wearing a seat belt, they’ll probably add that offence to your 
ticket. Similarly, OHS inspectors don’t usually show up at a 
workplace because they’re worried about posting violations. But 
it’s one of the first things they look for once they’re there. And if 
they don’t see the required information posted, according to one 
OHS lawyer, they’ll take it as a red flag of non-compliance and 
may intensify the inspection. 

How Posting Affects Your OHS Liability Risks
In addition to getting you fined and raising the suspicions of 
inspectors, failure to post required information increases your 
risks of liability for OHS offences.  Example: An Ontario company 
doesn’t post the names of workers qualified to provide first aid at 
the workplace as required by OHS laws. As a result, a worker who 
collapses doesn’t get the CPR she needs and dies. In the subsequent 
prosecution, the company claims that it showed due diligence, i.e., 
used all reasonable efforts to comply with first aid rules and prevent the 
violation. But because it didn’t post the required first aid information, 
the court pooh-poohs its due diligence defence.    

OHS POSTING REQUIREMENTS MADE 
SIMPLE
Use the chart at OHSInsider.com to conduct your postings audit. 
And here’s the Why, How, How Many, Where, How Long and 
What of such an audit.

Why Posting is all about ensuring that workers get the key 
information they need to exercise their OHS right to know, 
specifically with regard to:

 � Their rights and responsibilities under OHS laws; and 
 � The specific hazards to which they’re exposed and the 

precautions required to guard against them. 

How Posting requirements go beyond simply making the 
information available to workers if they ask for it.  It requires you 

to actually display the information in the workplace in a format 
that’s unobstructed and easy to access.  There are 2 principle 
means of posting:

 �  Displaying the information on bulletin boards; and
 � Posting warning and other signs, placards or permanent 

displays

How Many The number of required postings varies by 
jurisdiction. Ontario has the most at 51, Northwest Territories the 
least at 11. The average is in the vicinity of 26. Regardless of where 
you’re located, OHS managers should do an audit to ensure they 
comply with all the posting rules of their own jurisdiction.

Where While a couple of jurisdictions including Manitoba and 
Sask. require employers to provide a bulletin board to display 
safety committee information, the laws simply say that the 
information must be posted in a conspicuous location(s) where 
workers are likely to see it. Examples: Locker rooms, break rooms 
and other areas that workers frequent. 

How Long With limited exceptions, the required information 
must remain posted until it’s no longer accurate or up to date. 
Examples: Minutes of an October safety committee meeting can be 
replaced with minutes from the November meeting.   

What While rules vary, there are 10 basic kinds of health and 
safety information that employers must post, including: 

1.  JHSC information, including members’ names and contacts 
and meeting minutes;

2.  Copies of official orders issued by government OHS 
inspectors; 

3.  Names of first aid providers, locations of first aid supplies and 
other first aid information; 

4. Emergency contacts; 

5.  Safe work procedures for certain hazardous operations like 
confined space entry; 

6.  Placards listing hazard information about hazardous 
products used in lieu of or in addition to WHMIS labels; 

7.  Warning signs of various types, most commonly signs barring 
entry to areas where hazards are present, e.g., high voltage, 
hazardous sound levels, asbestos and other dangerous 
substances; 

8. Posters or notices issued by the jurisdiction’s OHS or workers’ 
comp agency, e.g., the Ontario MOL’s OHSA “Health + Safety 
at Work: Prevention Starts Here” poster and WSIB Form 82, aka, 
the first aid poster;

9.  Fire and emergency response procedures; and

10. Copies of the OHS Act and/or Regulations. 

EHS COMPLIANCE
Canada: Still Waters Run Deep — The Ramifications Of 
Redwater
Oil and gas companies are still scrambling to understand exactly how the Supreme Court of Canada’s precedent-setting decision in 
Redwater will impact their operations moving forward.

While the sector will inevitably feel the full brunt of the decision, they’re not the only industry set to suffer. Industries like mining, power, 
lumber, pulp and paper, and any one where the provinces legislate on abandonment, reclamation and remediation are all set to be 
impacted.

There’s no doubt Alberta’s junior and mid-size oil and gas producers are the biggest losers out of the decision. The decision comes after 
what has been a rough run for many of these companies, and there is no certainty of a sunnier day around the corner.

So, what does this decision mean for industry and what can we expect in the coming year?

On the lending side, the banks will become a second position creditor, at best, behind the regulator’s environmental claims. The cost 
of capital will increase as the realization risk has intensified. Lenders will have to spend more time monitoring their borrowers’ asset 
retirement obligations and practices. This will likely be a major point in the course of renegotiation of these loans, and stricter terms 
will be imposed for their renewal. At least for the immediate future, there will be a chill in lending into the energy sector until Redwater is 
more fully digested.

Trustees of insolvent oil and gas producers will have to adapt, and deal with the Alberta Energy Regulator earlier on and prior to taking 
on any bankruptcy or receivership engagements. This has long been a practice of many trustees, but now it is a virtual requirement for 
any formal oil and gas insolvency. Trustees cannot abandon or disclaim uneconomic wells, and they must deal with the environmental 
liabilities associated with these properties. This will make the administration of the insolvent estates more complex and costly. The result 
will be that more properties will be turned over to the Orphan Well Fund, if an en bloc asset sale is not possible. This may well be the case 
if asset packages are overly burdened with liability-laden properties, which is often the state of affairs in any given insolvency scenario.

This was the argument that carried the day at the Supreme Court. In a 5-2 vote, overturning the decision of the Alberta Court of Appeal, 
the majority of the SCC said: “Bankruptcy is not a licence to ignore rules, and insolvency professionals are bound by and must comply 
with valid provincial laws during bankruptcy.” In other words, if properly drafted, the provinces’ respective legislative schemes will have 
an impact on the respective priorities in a bankruptcy or receivership scenario.

There will have to be discussion between the Alberta Government, its regulators, the oil and gas industry and financial institutions.

In addition, the SCC’s decision did not speak to the priority that receivers and trustees in most cases have for their professional fees. 
Although an arrangement with the provincial regulator can be reached by way of an administrative agreement of some sort, the starting 
point is that costs related to environmental claims come first. This justifiably will cause some concern for prospective trustees of these 
insolvent companies.

Canada has long led the way on an international basis with its robust environmental legislation, and the government made laws have 
been endorsed and strictly enforced by our courts. Reclamation and abandonment liabilities must now be dealt with by trustees before 
a distribution can be made to these insolvent companies’ creditors. These liabilities are unquantifiable until they are fully realized. Going 
forward, there will have to be discussion between the Alberta Government, its regulators, the oil and gas industry and the financial 
institutions who fund these companies.

The predicament is one with many facets and contributories, and a balance must be struck to allow for continued production under a 
new regulatory and court-imposed framework.

The content of this article is intended to provide a general guide to the subject matter. Specialist advice should be sought about your specific 
circumstances.

Kyle Kashuba is a lawyer with Tory’s LLP. Kyle’s practice focuses on disputes and restructurings in the oil and gas 
sector, with an emphasis on financial insolvency and corporate restructuring, and commercial litigation. His experience 
includes litigation involving corporate and shareholder disputes, and he has acted on numerous multimillion dollar files 
involving the Companies’ Creditors Arrangement Act, the Bankruptcy and Insolvency Act, receivership proceedings and 
international commercial arbitration.

https://ohsinsider.com/topics/know-the-laws-of-your-province-ohs-workplace-posting-requirements-across-canada
https://ohsinsider.com/topics/know-the-laws-of-your-province-ohs-workplace-posting-requirements-across-canada
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ASK THE EXPERT
Can You Ask Workers about their Allergies for 
Emergency Response Planning?

Question: Can we require workers to tell us what allergies 
they have so we can make appropriate arrangements in our 
emergency response policy? 

Answer: Yes, as long as you ask the right way. 

Explanation: Information about a worker’s medical allergies 
is personal health information (PHI) that you generally can’t 
collect under privacy laws. One way to get around that problem 
is to ask workers to disclose their allergies without disclosing their 
identities. That’s because for medical information to be PHI, it 
must be traceable to an identifiable individual. So, information 
disclosed on an anonymous basis isn’t privacy-protected. 

If you do need personally identifiable information, e.g., you must 
know which workers have which allergies, you can still collect the 
information as long as: 

 � You do it for a legitimate purpose, which would include 
preparing an emergency response plan; 

 � Collecting the information is reasonably necessary to carry out 
the purposes; 

 � You ask for only the minimum information you need to 
accomplish the purpose; and

 � You notify workers why you’re collecting the information and 
how you intend to use it; and 

 � Keep the information secure and confidential and refrain from 
using or disclosing it for any other purpose. 

What’s the Difference between Guidelines & 
Standard Operating Procedures? 

Question: What’s the difference between guidelines and 
standard operating procedures (SOPs)? 

Answer: Generally speaking, guidelines are general and generic 
while SOPs are tailored to particular operations, equipment, 
conditions, etc.: 

SOPs explain how to accomplish a repeatable work process or 
operation safely and compliantly that are written for the workers 
who perform the process to follow step by step similar to a recipe 
in a cookbook.

Guidelines are broad recommendations that set out general 
principles that are subject to interpretation and that apply to 
many situations and not limited to a specific process or operation 
the way SOPs are.  


