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OHS Compliance Legal Briefing   
Joint Health + Safety Committees, 101
Although workplace safety committees 
are found at work sites across the 
world, Canada is one of the few places 
where they’re mandatory. Reason: In 
most industrialized countries, almost all 
responsibility for workplace health and 
safety falls on the employer. But Canadian 
OHS laws are based on the Internal  
Responsibility System (IRS) theory in which 
keeping the workplace safe is a shared 
responsibility among not only employers 
but also workers, supervisors and other 
stakeholders. The problem with that theory 
is that in actual workplaces, employers 
have just about all of the power and 
control. The workplace safety committee 
in which representatives of employers 
and workers work together to identify and 
control hazards is the institution that turns 
the IRS theory into workplace reality. And 
that’s why OHS laws in every jurisdiction 
require them. 

As safety director, it’s critical that you 
understand when committees are required, 
how they’re created, how they function 
and what they do. And that’s exactly what 
this briefing explains. Although it should 
help you no matter where you’re located, 
you’ll find it especially useful if you have 
workplaces in more than one province or 
territory.   

Defining Our Terms 

While required in all parts of Canada, 
the workplace safety committee is called 
different things in different jurisdictions. 
We’ll use JHSC (short for joint health 
and safety committee, which is the most 
commonly used) to refer to committees. 

1. When a JHSC Is Required

Rule of thumb: An employer must establish 
a JHSC at any workplace where 20 or 
more workers are regularly employed. For 
construction sites, the need for a JHSC is 
determined not by simply the number of 

workers but also whether the project is 
expected to last at least 90 days. 

Note that the government OHS agency 
has the power to order that a JHSC be 
established at workplaces with fewer than 
the requisite 20 workers and/or exempting 
workplaces that have more than 20. It 
can also make other rules variations, e.g., 
by letting one JHSC to represent multiple 
workplaces based on the unique hazards 
and circumstances of the particular 
workplace. 

2. Who Creates the JHSC

Rule of thumb: In most cases, the 
employer is responsible for establishing 
the JHSC at its workplace. Exception: At 
construction projects where workers of 2 
or more employers work, the JHSC must 
be established by the employer designated 
as constructor (aka, primary or general 
contractor) for the project (which we’ll 
refer to as the “constructor”). 

3. How the JHSC Is Created

Rule of thumb: The first step is to select 
the worker and management members 
and have each group choose one of their 
number to serve as co-chair. Once the 
members and co-chairs are in place, the 
JHSC holds its first meeting at which 
members adopt a document called the 
Terms of Reference or Rules of Procedure 
setting out the JHSC’s purpose and 
operating procedures, including among 
other things: 

 � The JHSC’s goals and functions;

 � The roles, responsibilities and term 
lengths of individual members and co-
chairs;

 � How meetings will be run and how often 
they’ll be held;

 � Procedures for voting and issuing 
recommendations; 

...continued on page 2
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...JHSC Requirements continued from cover

 � Provisions for keeping “minutes,” i.e., written notes 
documenting what was addressed during the meeting; 
and

 � How disagreements will be resolved. 

4. How Many Members the JHSC Must Have

The JHSC must include members representing both 
workers and management. Specifics vary by jurisdiction. 

See Table 3 at OHSInsider.com to see members required by 
jurisdiction.

5. How JHSC Members & Co-Chairs Are Selected

Rule of thumb: Workers at the site choose the worker 
JHSC members following union rules and procedures or 
via elections if they’re not unionized. Some jurisdictions 
list detailed rules for selecting worker members when 
workers at the site are represented by more than one union 
(or some but not all workers are unionized). In any case, 
the employer/constructor isn’t allowed to intervene or try 
to influence the election of worker members.  Meanwhile, 
the employer/constructor picks the JHSC management 
members. The worker and management members then 
pick one of their own to serve as a JHSC co-chair.

6. What JHSC Co-Chairs Do

Rule of thumb: The worker co-chair and management co-
chair are the leaders of the JHSC whose responsibilities 
include calling and presiding over JHSC meetings; 
creating the meeting agenda; ensuring the minutes are 
kept; preparing meeting reports and recommendations; 
and representing the JHSC in inspections, incident 
investigations and work refusal proceedings.

Quirky JHSC Co-Chair Rules to Be Aware of: In Ontario and Manitoba, either 
co-chair can issue recommendations on his/her own if the JHSC can’t agree 
on the recommendation after making a “good faith” attempt to do so. Co-
chairs may not issue recommendations the JHSC rejects or doesn’t consider. 

7. How Certified JHSC Members Are Selected

In some jurisdictions, the face of the JHSC isn’t necessarily 
the co-chairs but a member designated by the worker and 
management delegates to represent the constituency and/
or receive required JHSC training:

 � In Ontario, workers and employers must designate a so-

called certified JHSC member to receive special training 
and carry out designated functions; and

 � In Yukon, workers must select one of the JHSC worker 
members to serve as a “health and safety representative” 
authorized to do monthly workplace inspections, observe 
noise, lighting and chemical tests and participate in 
incident investigations. 

8. How Long JHSC Members Can Serve 

Rule of thumb: There are no set rules on how long a JHSC 
member can or must serve. Exceptions: 

 � In Alberta, the term of a JHSC member must be at least 
one year;

 � In BC, the term of a JHSC member must be at least 2 
years; 

 � In Manitoba, a JHSC membership term is 2 years and 
members can be re-elected; and

 � In Sask, the term of a JHSC member can be up to 3 years 
and the member can be re-elected. 

9. What the JHSC Does 

Core JHSC functions under OHS laws include participating 
in workplace hazard identification and assessment; 
consulting in the development and review of required OHS 
programs and policies;  helping to create worker training 
and education programs; holding and documenting regular 
and special meetings; recommending health and safety 
measures to the employer/constructor;  helping to resolve 
worker health and safety complaints.

Practical Pointer: Employers and unions may—and often 
do—grant the JHSC powers and functions beyond these 
legally required minimums. 

10. Information the JHSC Is Entitled to Access

OHS laws require employers/constructors to furnish or 
give the JHSC access to information about the health and 
safety of the particular workplace it needs to perform its 
functions, including: 

 � Results of OHS inspections, investigations and other 
government reports;

 � Results of internal inspections, hazard assessments and 
tests on machinery, equipment, devices or measuring 

exposure of workers to chemical, biological or physical 
hazards;

 � Reports and results of work refusals; and 

 � Reports and investigation results of safety incidents, 
including those involving workplace violence and 
harassment incidents.

Practical Pointer: Employers/Constructors are not required 
to disclose trade secrets (e.g., chemical composition of 
proprietary products) or protected personal information 
about workers (e.g., illnesses a particular worker contracted 
at work). 

11. The JHSC Information Employers Must Post 

Rule of thumb: Employers/Constructors must post certain 
information about the JHSC and its activities in a prominent 
spot in the workplace to ensure that workers know about 
the JHSC and what it’s doing. Required information 
typically includes names of JHSC members, minutes from 
previous meetings and copies of government OHS orders 
pertaining directly to the JHSC, e.g., an order exempting 
the employer/constructor from establishing one at the 
work site.   

12. The Logistical Support & Resources the Employer 
Must Provide the JHSC

Rule of thumb: Employers/Constructors must cooperate 
and consult with the JHSC, provide the information it 
needs, respond to its recommendations and give staffers 
time from work to perform their member functions (see 
Table 7 at OHSInsider.com). A few jurisdictions actually 
require employers/constructors to provide the JHSC 
resources and logistical support.

13. Members’ Right to Be Paid for Performing JHSC 
Functions   

Rule of thumb: JHSC members have the right to take time 
off from work to prepare for and go to meetings and perform 
their other member duties during regular work hours 
with no loss in pay or benefits. Several jurisdictions also 
give JHSC members education leave to take government-
required or approved health and safety training.   

14. What Training JHSC Members Must Get

Rule of thumb: In addition to the normal job training all 
workers get, most jurisdictions (Nova Scotia, PEI and 
Québec are the lone exceptions) require workers on safety 
committees to get specialized training preparing them to 
perform their JHSC member functions effectively. 

15. How Often the JHSC Must Meet

Rule of thumb: The JHSC must hold regular meeting 
during regular work hours at least as often as required 

by the jurisdiction’s OHS laws and special meetings to 
deal with situations that can’t wait for the next scheduled 
meeting. The JHSC co-chairs are generally responsible for 
scheduling and preparing the agenda for regular meetings. 
The provincial OHS agency can also order the JHSC to 
hold more frequent regular meetings or convene special 
meetings. 

16. How JHSC Meetings Work

Rule of thumb: The co-chairs create the agenda, hopefully 
with input from regular members, and distribute it to 
members before the meeting. 

The JHSC can’t hold an official meeting or take official 
actions unless a minimum number of members attend the 
meeting (called a “quorum”).  

17. How JHSC Meetings Are Documented 

Rule of thumb: The JHSC must keep meeting minutes 
summarizing the issues addressed and actions taken at 
the meeting. As soon as possible after each meeting, 
the minutes must be signed or otherwise authenticated 
by the co-chairs, distributed to the members and the 
employer/constructor and posted at the workplace (see 
Table 6 above). Minutes of previous meetings must also be 
retained and made available to OHS inspectors and others 
entitled to request them. 

18. How the JHSC Makes Its Recommendations 

Rule of thumb: JHSC recommendations must be approved 
by majority vote during a meeting in which a quorum is 
present. The actual recommendation must be in writing 
and limited to matters of workplace health and safety. 
Thus, for example, the JHSC doesn’t have authority to 
issue recommendations regarding wages. 

19. How the Employer Must Respond to JHSC 
Recommendations 

Rule of thumb: While not legally obligated to accept a 
JHSC’s recommendations, employers/constructors are 
required to respond to them in writing by a specific deadline. 
Some jurisdictions also give the JHSC the right to go over 
the employer/constructor’s head if the recommendation is 
rejected.   

20. How JHSC Effectiveness Is Monitored 

Rule of thumb: The JHSC should keep records of its 
activities so that the committee or employer can monitor its 
effectiveness on an annual basis. While expressly required 
in only a few jurisdictions, effectiveness monitoring is a 
Best Practice that should be undertaken at any workplace 
with a JHSC.  

Read the entire article including specific information 
on jurisdiction requirements at OHSInsider.com

https://ohsinsider.com/topics/joint-health-safety-committee/ohs-compliance-legal-briefing-joint-health-safety-committees-101
https://ohsinsider.com/topics/joint-health-safety-committee/ohs-compliance-legal-briefing-joint-health-safety-committees-101
https://ohsinsider.com/topics/joint-health-safety-committee/ohs-compliance-legal-briefing-joint-health-safety-committees-101
https://ohsinsider.com/topics/joint-health-safety-committee/ohs-compliance-legal-briefing-joint-health-safety-committees-101
https://ohsinsider.com/topics/joint-health-safety-committee/ohs-compliance-legal-briefing-joint-health-safety-committees-101
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ARTICLE
Incident Response: Don’t Let Prosecutors Use Results of 
Your Internal Investigations to Incriminate You    
While you may be unable to prevent safety incidents, you 
can limit the damage they do. Damage control begins with 
managing the investigation you do to get to the bottom 
of the incident. Recognize that in digging out the facts, 
you may be unwittingly helping to build the legal case 
against you. That’s why it’s essential to be able to manage 
the report so that it doesn’t turn into a document that 
prosecutors can use to incriminate your company.  

How Incident Reports Become Exhibit A in Your 
Prosecution    
Incident reports are materials prepared by an outside 
engineer or technical expert (whom we’ll refer to as the 
“engineer”) that you bring in to investigate the incident, 
identify its cause and recommend corrective actions. “In 
many cases, the government orders the company to do the 
report and doesn’t do its own investigation,” according to a 
Toronto OHS lawyer. It then relies on the report for 100% 
of its evidence in prosecuting the company.

OHS laws require companies to cooperate with 
government investigators and obey their orders. But while 
you must comply with the government order to obtain an 
incident report, you don’t necessarily have to hand over the 
prosecution its whole case on a silver platter. 

How to Protect Yourself    
How do you balance your duty to cooperate with 
investigators and your right not to incriminate yourself? 

Answer: By managing the report so that it provides the 
needed information but in a format that you can shield from 
disclosure. More precisely, managing the report means 
preparing clear and specific instructions for the engineer 
doing the investigation about the kind of information to 
include in the report.

Caveat: Your window for managing an incident report is 
narrow. You must act before you order the report. Once the 
engineer delivers a draft of the report, it may be too late. So, 
if the report comes back full of incriminating information, 
you may try to send it back and ask the engineer for a new 
one. But if charges are laid, smart prosecutors will ask not 
just for the final report but all drafts, lawyers caution. 

5 Ways to Manage the Incident Report    
There are 5 specific steps you can take when you order the 
incident report:

Step 1: Limit Scope of Report to Government Inquiry 

When OHS officials order you to get an incident report, 
you need to provide the engineer clear and specific 
instructions. This is important because engineers might 
think you’re inviting them to point out everything you did 
wrong. Such a thorough, candid analysis might be great 
for your OHS program; but it’s a potential liability disaster. 
These criticisms of your safety program might persuade 
prosecutors to lay charges and serve as evidence in their 
case against you. 

Example: A serious machine incident occurs at an Ontario 
factory. MOL officials investigate and order the company to 
get an incident report to determine whether the machine can 
be put back into commission without endangering anybody. 
The factory owner orders the report from an engineering firm. 
Instead of confining itself to the narrow question raised by the 
MOL, the engineer reports on the cause of the incident and lists 
a litany of deficiencies in the factory’s machine safety program. 
It even digs up an old MOL alert that expressly warns about 
some of these deficiencies—an Alert so obscure that even the 
MOL officials investigating the including didn’t know about it. 
The MOL charges both the factory and its president for machine 
guarding violations and uses the Alert as evidence in the case. 

What to Do: Spell out precisely what you want the engineer 
to cover in the report. If you’re ordering the report because 
OHS officials order you to, instruct the engineer to address 
only the issues they specifically ask about—nothing more, 
nothing less. Thus, the company in the above example 
should have clearly told the engineer to limit its findings 
to the issue of whether the machine could be put back into 
operation since that’s all the MOL asked. 

Step 2: Keep Additional Findings Separate 

The advice above applies to the situation when OHS 
officials order you to get an incident report from the 
engineer. We’re not suggesting that you shouldn’t ask 
engineers to dig deeper than the government asks you to. 
On the contrary, you should do this so you can identify the 
problem and prevent a recurrence. But recognize that you 
need to position this additional inquiry so you don’t have to 
disclose its findings. 

What to Do: Instruct the engineer to do 2 reports—one 
covering the government inquiry and a separate report 
covering the broader issues you’ve asked it to look into. 
You can also ask for a verbal report covering the matters 
not related to what the government asks about. This 
may enable you to keep the results of the former report 

Complex Return to Work 
Cases: Accommodating 
Cognitive and Physical 

Impairments

JUNE 12, 2019 | OHSINSIDER.COM

This session will outline the challenges associated 
with achieving successful Return to Work outcomes 
when dealing with complex physical and cognitive 
impairments. Using case studies including cases of 

concussions and chronic pain, participants will be 
provided with methods for avoiding common pitfalls, 
determining whether a job match exists, and how to 

implement ergonomic strategies to improve the odds 
of a safe and sustainable Return to Work. 

“privileged” and enable you to shield them from disclosure.

Step 3: Make Sure Engineers Know the Facts 

This might sound obvious. But lawyers warns that 
engineers have a tendency to assume that the incident 
was the product of the worst case scenario. “The report 
will be written based on the assumption that what was 
involved was the heaviest possible load, greatest possible 
distance, etc.,” according to the Toronto lawyer. Engineers 
also have a tendency to provide the most conservative 
advice possible, i.e., advice erring on the side of safety. 
This distorts the report and puts the employer in the worst 
possible light in the eyes of the government officials who 
read it and decide whether to lay charges.

Example: A forklift driver at a manufacturing facility hits a 
racking system and causes it to collapse. A worker is killed. 
Other racking systems suffer damage. The government orders 
a report to determine if racks can still support their loads. The 
engineer who writes the report assumes that the containers on 
the racks will be filled to capacity and, accordingly, concludes 
that the racks are overloaded. The government prosecutes the 
company and cites the report as evidence. In fact, however, the 
containers in the racks are kept only half-filled. As a result, the 
company is in the awkward position of having to persuade the 
government that its own engineering report was wrong. 

What to Do: Give the engineer a thorough account of what 
happened and list precise details such as the exact weight 
of loads being supported by structures or machinery 
involved in the incident and precise details of equipment 
maintenance or other matters. 

Step 4: Shape the Report 

There are also subtle things you can do to manage the 
incident report to highlight positives and perhaps even 
exclude certain negative information in a way that doesn’t 
result in obstruction of the investigation. “Ask the engineer 
to note and highlight the positive things your company has 
done and not to mention deficiencies that don’t address 
questions that weren’t asked for when the report was 
ordered,” the lawyer explains.  

Step 5: Ask Lawyer to Order the Report 

If possible, have your lawyer hire the engineer or other 
expert who will prepare the report and request the report 
in writing. Explanation: If a lawyer orders the report in an 
appropriate way, you might be able to use the solicitor-
client privilege to protect yourself. (Click here for a “Model 
Request for Report” you can use to make that request.)

One way to make a report privileged is to use a lawyer and 
invoke the solicitor-client privilege. Another is to prepare 
the report in contemplation of litigation (like the Model 
Request does. In either case, you’ll still have to turn over 
the report to the government. But if the solicitor-client 
privilege applies, the lawyer can review the report and 
ask the engineer to rewrite certain sections and/or leave 
out certain unnecessary information that may make you 
or your OHS program look bad. Consequently, the report 
that you ultimately turn over to the government is less 
likely to result in your being charged and prosecuted for 
the incident. 

https://ohsinsider.com/webinars/upcoming-webinars/safety-training-panel-with-our-experts
https://ohsinsider.com/webinars/upcoming-webinars/complex-return-to-work-cases-accommodating-cognitive-and-physical-impairments
https://ohsinsider.com/webinars/upcoming-webinars/safety-training-panel-with-our-experts
https://ohsinsider.com/webinars/upcoming-webinars/complex-return-to-work-cases-accommodating-cognitive-and-physical-impairments
https://ohsinsider.com/webinars/upcoming-webinars/complex-return-to-work-cases-accommodating-cognitive-and-physical-impairments
https://ohsinsider.com/tools/other/forms/model-incident-investigation-report-request
https://ohsinsider.com/tools/other/forms/model-incident-investigation-report-request
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TOOL
Model Incident Investigation Report Request 
Scenario: One of your workers drives a forklift into a racking system. The racks collapse. A worker is killed. Other racks 
suffer damage. OHS officials investigate. They order you to hire an engineer to determine if existing racks can support the 
loads they’re holding. 

How you order the report is of critical importance. Your best move is to hire a lawyer and have that person order the report 
for you. But if you order it yourself, here’s how to do it—and how not to do it. 

WRONG WAY TO ORDER REPORT
Dear XYZ Engineering Consultants: 

This letter is to confirm that ABC Company has engaged you to inspect the racking system of its 
manufacturing facility in Lightning Bay to determine the safety of the racking systems and whether 
they pose any danger to workers or others present in the workplace. This report has been ordered in 
connection with a recent accident at the Lightning Bay plant involving the collapses of a storage racking 
system. 

Pat Smith,

OHS Coordinator

ABC Company

RIGHT WAY TO ORDER REPORT
Dear XYZ Engineering Consultants: 

This letter is to confirm that ABC Company has engaged you to inspect the racking system of its 
manufacturing facility in Lightning Bay. This report is being prepared in contemplation of litigation and 
the contents of the report will therefore be privileged. 
You are instructed to confine the results of your investigation to the following questions: 

• Is the current racking system in use at the Lightning Bay facility capable of supporting 
the weight of the containers that are being stored on those racks? 

• Is there a danger of collapse such as to threaten the safety of workers and others 
present in the facility? 

Please do not conduct any assessments or offer any recommendations that are not directly relevant to 
these questions. 

For purposes of your report, please note that the racking system is being used to hold containers capable 
of holding 100 pounds of materials. However, we expect your report to be based not on the capacity of 
the containers but on the fact that ABC Company keeps those containers half-full, or at 50 pounds 

In considering the current viability of the Lightning Bay plant racking system, also keep in mind that ABC 
Company has adopted the following safety precautions: 

List safety initiatives and measures taken affecting the risk of collapse and the vulnerability of workers in case 
such collapse were to occur

Pat Smith

OHS Coordinator

ABC Company

WINNERS & LOSERS
When Does a Company Deserve the Maximum Penalty for 
an OHS Violation? 
A guilty verdict or plea isn’t the end of an OHS prosecution. 
It merely brings the case to the sentencing stage. The way 
it works: The jurisdiction’s OHS Act or statute lists the 
maximum penalty that a court can impose for the particular 
offence. The court then must decide whether the violation 
calls for the maximum or a lighter sentence. In making that 
determination, courts consider the following factors: 

 � How blameworthy or culpable the defendant was—for 
example, violations are dealt with much more harshly 
when they’re deliberate;

 � The damages or harm the violation caused;

 � Whether the defendant has previous convictions; 

 � Whether the defendant acknowledged responsibility and 
expressed sincere remorse for the violation; and

 � How big a fine is necessary to deter the defendant (and 
others) from committing similar violations.

The following cases illustrate how these factors play out in 
real life. 

EMPLOYER GETS MAXIMUM OHS FINE 

SITUATION A conductor was supposed to deactivate 2 derail 
switches but, for some reason, deactivated only one, a 
mistake that cost him his life when a car being pushed aside 
derailed and ran him over. CNR was found guilty of failing to 
ensure that the sign located next to the second switch was 
retroreflective. 

RULING The BC Provincial Court imposed the maximum 
$100,000 fine + 2 years’ corporate probation.

EXPLANATION Factors the court cited for its harsh sentence 
include CNR’s: 

 � Blameworthiness: The derail sign was “grossly deficient” 
and in violation of CNR’s own safety policy requiring 
signs to be retroreflective and clearly visible;

 � Acceptance of responsibility and remorse: CNR’s new 
safety rules requiring monthly inspections of derails 
for reflectivity was a kind of acknowledgment of the 
problems that caused the conductor’s death. But CNR 
waited 4 years to adopt the changes. And it did so just 
as the trial began, suggesting to the court that CNR’s 
primary motive was to avoid probation; 

 � Previous record:  CNR’s dossier included 5 Canada Labour 
Code convictions for a workplace fatality; 8 Canada Labour 
Code convictions for a workplace injury or death; and 7 
Railway Safety Act convictions, including a $248,000 fine 
for a derailment spilling 250 tons of sulphuric acid; 

 � Harm: The defective sign wasn’t the direct cause of the 
conductor’s death, the court acknowledged, but it was 
a factor. And before the incident, CNR could and should 
have replaced the second derail with a stop block, which 
would have saved the conductor’s life;

 � Deterrence wasn’t a factor in this case because $100,000 
would have a negligible financial impact on a corporate 
behemoth like CNR. 

R. v. Canadian National Railway Company, 2017 BCPC 448 (CanLII), 
March 24, 2017 

EMPLOYER GETS MUCH LESS THAN MAXIMUM OHS 
FINE 

SITUATION Two quarry workers were killed when their 
truck flipped over while speeding down a sleep slope at 
high speed. The employer pled guilty to one OHS mining 
regulation violation—allowing workers to operate a vehicle 
on a steep road grade. The prosecutor asked for the 
maximum $100,000 fine. 

RULING The BC Provincial Court fined the employer $20,000 
for the violation + a $50,000 charitable donation, with no 
corporate probation.

EXPLANATION Factors the court cited for the relatively light 
sentence:

 � Blameworthiness: Unlike in the CNR case, it wasn’t clear 
and the Crown didn’t prove how the incident occurred or 
what the employer could have done to prevent it; 

 � Acceptance of responsibility and remorse: Unlike CNR 
which insisted it did nothing wrong, the employer in 
this case accepted responsibility and showed remorse 
by: closing the mine for a period at a cost of $1 million 
in lost revenues; writing personal letters of apology to 
the victims’ families; donating $50,000 to a charitable 
organization that supports the families of workers killed 
on the job called Threads of Life;

 � Previous record: The employer had no previous 
convictions and had operated the site for 18 years without 
incident; 

 � Harm: Although 2 workers were dead, the Crown never 
showed exactly what the employer did wrong, let alone 
prove that it made a deliberate decision to commit an 
OHS violation;

 � Deterrence wasn’t a factor in this case because it wasn’t 
clear what the employer needed to be deterred from. 

R. v. Broda Construction Inc., 2019 BCPC 31 (CanLII), March 13, 2019

https://www.canlii.org/en/bc/bcpc/doc/2017/2017bcpc448/2017bcpc448.html
https://www.canlii.org/en/bc/bcpc/doc/2019/2019bcpc31/2019bcpc31.html
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WCB 
Payment 
Alert
Heads up to any 
Manitoba employers 
that pay their WCB 
premium in one 
installment: The WCB 
has pushed back your 
payment due date from 
March 31 to May 30.

MB

Conservation 
March 18: Ontario became the latest 
province to target single-use plastic bags 
like the ones you get at the grocery store. Newly 
tabled Bill 82 calls on the Minister of Environment 
to come up with a plan to eliminate the bags and 
other single-use plastics in Ontario.  

ON

FSST Fund 
March 28: The Québec’s 
workers’ comp fund, the Fonds 
de la santé and et de la sécurité du travail, 
is in solid financial shape. Despite a 
$289.2 million deficit due to stock 
market under performance, CNESST 
announced that the FSST’s effective 
funding rate is at 118.4% with assets 
valued at $16.9 billion as of Dec. 31, 
2019.

QC

Mental Stress
July 1: That’s the effective date of Bill 35 
which establishes the presumption that 
post-traumatic stress disorder is work-related for 
purposes of workers’ comp. Unlike some provinces, 
in Newfoundland, the PTSD presumption applies 
to all workers, not just firefighters and emergency 
responders, provided that the condition is 
properly diagnosed by a psychiatrist or registered 
psychologist. 

NL

New Coverage for 
Fire Inspectors & 
Firefighters   

Cancer Type Yrs

Primary leukemia 5

Primary site brain, testicular breast cancer 10

Primary site bladder, colorectal, ureter, lung, 
myeloma, prostate, skin cancer

15

Primary site kidney cancer, non-Hodgkin’s 
lymphoma 

20

Primary site esophageal cancer 25

PE

WCB
March 19: WCB Nova Scotia 
began the process of modernizing 
its 25+-year-old paper-based operating 
systems. The digital systems make-over 
is scheduled to become operational in 
June.  

NS

Workplace 
Violence
Apr. 1: The deadline to do a 
workplace violence hazard 
assessment, in consultation with the 
JHSC, and adopt a “code of practice” 
addressing identified risks.

NB

Drone Safety
June 1: New Transport Canada safety rules take effect requiring pilots who fly drones 
between 250 grams and 25 kilograms within the pilot’s line-of-sight to:  
�� Register and mark the drone with its 

registration number
�� Pass an online test and get a pilot 

certificate
�� Be at least age 14 for basic and 16 for 

advanced operations, unless by a person 

with proper certificates
�� Keep below an altitude of 122 m (400 

feet) above ground level
�� Stay clear of air traffic. 

FED

Blasting 
Operations   
June 3: Key new requirements 
for blasting operations under 
Part 21 of the BC OHS Regs. 
take effect. Highlights:  
�� Previous safety rules 

extended to electric 
detonators, igniters and other 
modern equipment

�� New radio frequency and 
testing circuit precautions 
required for such equipment

�� New requirements for dealing 
with misfires.

Recycling
April 26: That’s the deadline 
to comment on possible 
imposition of a recycling surcharge on 
single use shopping bags, including: 
�� How much the surcharge should be
�� Which bags should and shouldn’t be 

subject to the surcharge
�� How and when the surcharge should 

be implemented.  

BC

YT
WSCC Proposed 
Ticketing & Fine 
Schedule for OHS 
Offences - Employer
Failure to comply with direction 
issued by a safety officer (as 
required by Sec. 22(1)(b)) = Fine 
Amount $2,000

NT

Workers’ Comp
April 14: The deadline to comment 
on the content and clarity of 3 
current policies the WSCC is planning to 
take up at its June governance meeting.

PPE
May 15: That’s the 
deadline to comment 
on proposed OHS changes 
designed to harmonize Sask’s 
PPE regulations with the rest 
of Canada regarding:
�� Eye and face protection
�� Head protection
�� Foot protection
�� Hearing protection
�� Personal flotation devices
�� First aid kits. 

SK

Trucking Safety
March 1: New entry-level safety training for 
Class 1 and Class 2 drivers adopted in the wake of 
the Humboldt Broncos hockey team bus tragedy 
took effect in Alberta. Drivers getting a Class 1 or 
Class 2 licence between now and then will have to 
take the new enhanced knowledge and road test 
(at government expense) when it goes into effect in 
March.   

AB

NU

Month In Review
A roundup of new legislation, regulations, 
government announcements, court cases and 
arbitration rulings.
Visit OHSInsider.com for the complete  
Month-In-Review.

https://www.ola.org/sites/default/files/node-files/bill/document/pdf/2019/2019-03/b082_e.pdf
https://www.assembly.nl.ca/HouseBusiness/Bills/ga48session3/bill1835.htm
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COMPLIANCE BRIEFING
Have You Prepared Your Staff for an OHS Inspection? 
SCENARIO

A worker sorting bricks on a conveyor tries to fix a jammed machine belt and gets sucked into a dehacker machine. An MOL 
inspector responding to the incident issues a stop work order and demands safety meeting minutes, a written description of the 
incident and a sketch of the dehacker machine. These are materials that the inspector isn’t allowed to access without a warrant. 
But the worker designated to represent the company during the inspection doesn’t realize this and hands over everything the 
inspector asks for. The MOL charges the company with OHS violations and uses the materials the rep handed over to the inspector 
as evidence [R. v. Canada Brick Ltd.].   

The Problem

OHS laws require employers to cooperate with and refrain 
from obstructing government inspectors who show up 
at your site. But cooperation doesn’t necessarily mean 
giving inspectors anything and everything they request. 
Companies being inspected have rights, too, including the 
right not to provide certain materials without a warrant. 
But that protection goes out the window if the workers and 
others representing you during an inspection provide the 
materials without asking to see the inspector’s  warrant. 
Result: Information that you could and should have been 
able to protect gets disclosed and becomes the basis of 
charges that may have never been laid otherwise. The 
company in the Canada Brick case learned this lesson the 
hard way. 

The Explanation

OHS inspectors have a right to conduct warrantless 
searches after work-related incidents. But once the cause of 
the incident is fixed, they need a search warrant before they 
can investigate further—especially if they’re considering 
charging your company or an individual with an OHS 
violation. “Inspectors can’t use their routine inspection 
powers to obtain company documents if they believe that 
an offence has occurred,” explains a Toronto OHS lawyer. 
The MOL inspector in the Canada Brick case never told the 
rep that charges might be laid against the company. And 
he never told any of the workers interviewed of their right 
to have a lawyer or management representative present. 
To make matters worse, no one, not even the company’s 
safety rep, thought to ask the inspector to get a warrant or 
ask about the possibility of OHS charges. 

The Solution

Cases like this show why it’s important to train managers 
and workers how to respond when OHS inspectors show 
up at the workplace. To protect the company’s rights, you 
must make sure that every person who may have dealings 
with an inspector knows:

Who to alert

Instruct front desk and other workers that an OHS 

inspector is likely to encounter upon first arriving who to 
contact before letting the inspector in. Explanation: Before 
the actual inspection begins, the inspector must meet with 
one or more company reps to explain the purpose and 
scope of the inspection. Be sure you designate somebody 
to exercise that responsibility and that front desk personnel 
who that person is. You should probably also immediately 
notify legal counsel when OHS inspectors show up.    

What to ask for

Instruct the company rep to ask inspectors if they’re 
conducting an inspection or an investigation seeking 
evidence for use in a potential OHS protection. Explain that 
while a search warrant isn’t generally necessary for a simple 
inspection, it likely is for an investigation, particularly if the 
cause of an incident has been determined and corrected. 

What to say

Of course, company reps must cooperate with OHS 
inspectors—even if they show up for a non-routine 
inspection without a warrant. But somebody also needs 
to be on the ball and ask for a warrant if the inspector 
demands documents or access to workers and company 
officials. You need to talk to a lawyer about how to respond. 
For example, it may be advisable to state that you believe 
a warrant is necessary but give the documents to the 
inspector to avoid obstruction charges. A detailed record 
should be made of what was handed over. If the inspector 
uses it to lay charges against your company, you may be 
able to get them thrown out.

What their rights are

If an inspector interviews your workers (or other company 
officials), make sure they understand that they can have a 
lawyer or company rep present. This is an important right 
because it protects your company and lets you know what 
the inspector may use in a subsequent prosecution, giving 
you time to prepare your response.

Click here for an OHS Inspections Response Policy

EHS COMPLIANCE
Canada: A Pragmatic Approach To Climate Risk
As reported last year, investors are increasingly pushing 
for more detailed disclosure on climate change-related 
issues. According to the Wall Street Journal, companies are 
expected to face 75 climate-related shareholder proposals 
this AGM season. Generally, the questions investors are 
asking can be divided into two categories:

1.  What corporate social responsibility initiatives are you 
adopting to mitigate your company’s contribution to 
climate change?

2.  Is your company particularly exposed to any risks that 
climate change is expected to exacerbate?

Corporate social responsibility initiatives

The first question should not be taking issuers off-guard, 
as the call to action is obvious and potential mitigative 
strategies are known, or at least knowable. This risk is 
principally addressed by engaging with your shareholders 
which is generally good governance and not necessarily 
specific to climate risk. Last year, there were reports 
of significant groups of shareholders pushing their 
respective companies to release detailed plans on efforts 
to cut down on waste from single-use packaging and 
plastics. Although a corporation may well determine that 
adopting this proposal is not, on balance, in the interests 
of the corporation, it would be an unambiguous case of 
mismanagement if the company failed to address the issue 
altogether.

The best approach to addressing these types of climate 
related initiatives is to engage with your shareholders. 
You should know how sensitive your shareholders are to 
these types of initiatives and have a good understanding 
of your shareholders’ expectations. Larger firms should 
keep in mind that both ISS and Glass Lewis are generally 
in favour of proposals that enhance disclosure of climate 
related initiatives.1 If your shareholders rely on these firms 
for advice, you may want to make sure your investors are 
satisfied with your disclosure.

Climate change as a risk to the business

Climate change as a business risk doesn’t have the 
same headline-grabbing potential as CSR initiatives, but 
knowing how the changing world is affecting your business 
is certainly no less important. While some securities 
regulators are considering adding specific climate-related 
disclosure requirements, these risks should already be 
on the radar. By proposing climate-specific disclosure 
rules, regulators are suggesting that managers are not 
adequately recognizing potential threats to the business. 
If that suggestion is true, the implication could be that 

market values do not accurately reflect the ‘true value’ 
of a business. Fundamentally understanding what makes 
the business valuable is management’s core job. Clearly, 
understanding specific impacts that climate change 
can have on the business is much more difficult than 
responding to a shareholder proposal, but whether a 
business is public or private, managers who understand 
risks facing a business are in a better position to deliver 
value for shareholders.

Increasingly, the impact of climate change is being 
measured on the financial markets. Investors who trade in 
weather-linked derivatives are trading broadly in line with 
climate predictions. As Bloomberg notes, this means that 
investors are taking climate predictions at face value, or 
they are independently coming to the same conclusions 
as climate scientists. All of that is to say, it appears as 
though the smart money is looking for managers who 
have a cogent and comprehensive approach to evaluating 
the impact of climate change on their business. Only time 
will tell what the right answers are, but managers who are 
proactively asking the right questions about climate risk 
will be more likely to come to the right conclusions.

The author would like to thank Daniel Weiss, articling student, 
for his assistance in preparing this legal update.

Footnote: 1 Based on its 2019 Shareholder Initiatives Guidelines, Glass Lewis 
“will generally recommend in favor of shareholder resolutions requesting 
that companies in certain extractive or energy-intensive industries that 
have increased exposure to climate change-related risks provide information 
to shareholders concerning their climate change scenario analyses and 
other climate change-related Considerations” but otherwise will review 
proposals on a case-by-bases basis. ISS recommends that investors “[v]
ote for shareholder proposals seeking information on the financial, physical, 
or regulatory risks it faces related to climate change- on its operations and 
investments, or on how the company identifies, measures, and manage such 
risks” in its 2019 Policy Recommendations.

About the Author Ahad Ahmed: Ahad practises 
corporate and commercial law, with a particular 
emphasis on mergers and acquisitions, banking 
and project finance, corporate finance, private 
equity and corporate reorganizations. He also 

advises clients on matters related to corporate governance, 
regulatory compliance, capital markets and commercial 
contracts.

The content of this article is intended to provide a general guide to the subject 
matter. Specialist advice should be sought about your specific circumstances.

https://www.canlii.org/en/on/onsc/doc/2005/2005canlii24925/2005canlii24925.html
https://ohsinsider.com/tools/ohs-inspection-response-policy
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ASK THE EXPERT
Helping Workers with Disabilities Return to 
Work
QUESTION A worker with diabetes wants to return to work 
but we’re concerned about his health and safety and don’t 
know what kind of work he can do. What should we do? 
ANSWER First, recognize that the worker’s medical 
condition is a disability that you must accommodate to 
the point of undue hardship. The worker must cooperate 
with and participate in the accommodations process by 
furnishing you the medical information you need to make 
an assessment of his capabilities. If the worker is in a union, 
you must also engage the union in the accommodations 
process. 
If the worker unreasonably refuses to provide the necessary 
medical information or cooperate, you likely have grounds 
to terminate on the grounds of undue hardship. If the 
worker does provide it, you need to make an assessment 
and determine what, if any, suitable and productive work 
you can offer that’s appropriate for his capabilities and 
needs.  
Be careful to document what unfolds during the process in 
case a dispute arises. You should also seriously consider 
hiring a lawyer, especially if things get contentious. 

Can You Reject an Unworkable JHSC 
Recommendation?

QUESTION We do our best to support the joint health and 
safety committee (JHSC) but now they want us to install 
a costly ventilation system that we don’t need and can’t 
afford. Can we reject the recommendation? 
ANSWER Yes, provided your response is prompt, 
reasonable and carefully documented. 

Explanation: The only thing you can’t do is ignore the 
recommendation. OHS laws, in other words, require only 
that you consider and respond to all JHSC recommendations. 
Rejection is okay as long as it: 

 � Is in writing; 

 � Is provided to the JHSC by the required deadline—
typically 30 days; and

 � Sets out the reasons for rejection, including an 
explanation of why you think the recommended solution 
is unnecessary and too costly and the measures you have 
taken or will take to address the hazard.


