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Workplace Smoking & Vaping  
The 5 Things You Must Do to Comply with New Smoke-Free Laws
Back in 2000, a BC arbitrator shocked 
the world by ruling that a banning 
workplace smoking was a form of disability 
discrimination banned by human rights 
laws [Cominco Ltd. v. U.S.W.A., Local 9705]. 
Things sure have changed since the 
Cominco case. What’s illegal today isn’t 
banning workplace smoking but tolerating 
it. This total 180° turn is the result of the 
smoke-free laws that have sprouted up in 
every part of Canada. As an OHS manager, 
you need to ensure your company complies 
with these smoke-free laws—especially 
now that recreational cannabis has been 
legalized. Here’s how to do that.

Defining Our Terms
Laws banning workplace smoking are similar but 
go by different names—smoke-free, tobacco 
control, non-smokers’ protection, etc. For 
simplicity’s sake, we’ll refer to them collectively as 

“smoke-free.”

THE 5 THINGS YOU MUST KNOW TO 
COMPLY 

First, let’s look at 5 crucial aspects of the 
workplace smoking laws OHS managers 
need to understand to keep their companies 
compliant.  

1. Which Law Bans Workplace Smoking?

Answer: Every jurisdiction but Sask. has 
adopted a smoke-free law that bans 
smoking in public places and indoor 
workplaces. (Sask. has similar rules but 
they’re contained in the OHS regulations 
rather than a separate piece of legislation.) 
But the ban is only part of the story. The 
real significance of these laws, at least 
from an OHS program perspective, is that 
employers are responsible for enforcing 
the ban. So, if workers or other people 
defy the ban and smoke in your workplace, 
you’re subject to fines and other penalties.  

...continued on page 2
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...Workplace Smoking & Vaping continued from cover

Don’t Forget Local Laws
In addition to the provincial smoke-free law, local or municipal smoking 
ordinances may apply. Rule of thumb: In case of conflict, follow the law 

with the stricter requirements.    

2. What Exactly Does the Law Ban?

Answer: The original provincial smoke-free laws covered 
smoking of tobacco products but have since been expanded 
to include: 

 � E-cigarettes and vaping; and

 � Smoking of non-tobacco products, including cannabis. 

Defining Our Terms
For the rest of this article, the term “smoking” means 

smoking and vaping.    

3. Where Exactly Is Smoking Banned? 

Answer: The smoking ban applies to “workplaces” or 
“places of employment,” generally defined as an indoor 
or enclosed space or part of a space where workers do 
their job duties, including stairways, corridors, lobbies, 
elevators, cafeterias, washrooms and other indoor places 
workers frequent. In 5 jurisdictions, the smoking ban zone 
extends beyond the building to a halo or periphery area of a 
specific distance from building doorways, windows and air 
intakes, as shown in Table 1:

Table 1: No-Smoking Zone Halo

Jurisdiction Halo Radius (within doorway, 
window, air intake)

Nunavut 3 metres

Alberta 5 metres

Yukon 5 metres 

BC 6 metres 

New Brunswick 9 metres 

4. Does Smoking Ban Cover Work Vehicles? 

Answer: In all but 3 jurisdictions (FED, NL and PEI) the 
ban on workplace smoking applies to vehicles used for 
employment—although there may be strings attached 
such as how many workers are in the vehicle.

Table 2: Smoking Ban in Work Vehicles

No Ban in 
Vehicles

Ban in 
Vehicles Ban if Vehicle Is:

FED, NL, 
PEI  

AB, ON, SK, 
NT, NU

*Carrying 2 or more employees: MB, 
NB, NS, QC

*Carrying 2 or more persons: YK

*Enclosed: BC

5. Is a Designated Smoking Room/Area (“DSR”) 
Allowed?  

Answer: Seven jurisdictions (FED, NL, NS, ON, PEI, QC, NT) 
make exceptions to smoking bans by allowing employers 
to establish DSRs in the workplace as long as they meet 
specific conditions, which typically include ensuring that 
the DSR: 

 � Is structurally separate from building areas where 
smoking is banned; 

 � Independently and effectively ventilated—ON, NS, NL 
and NT require DSR ventilation systems to meet rigorous 
standards;

 � Isn’t located in a thoroughfare or place that non-smokers 
need to occupy or access to do their job duties.

AB, BC, MB, NB, SK, NU and YK don’t allow DSRs. 

THE 5 THINGS YOU MUST KNOW TO COMPLY 

Your basic obligation under the smoke-free laws is to ensure 
that people don’t smoke where they’re not allowed to. If 
a violation occurs, e.g., an inspector catches somebody 
smoking in your workplace, it’s evidence that you tolerated 
smoking. But as with an OHS violation, you can rebut this 
by showing that you didn’t actually know about the offence 
and exercised due diligence, i.e., took all reasonable steps, 
to prevent it. At a minimum, there are 5 “reasonable steps” 
you must take. 

It’s all about due diligence 

1. Notify People of Smoking Ban

First, you must notify people in the building, including 
workers, contractors and visitors, that smoking is banned 
or limited to DSRs, as the case may be, by: 

 � Posting the required signs (to be discussed immediately 
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below); 

 � Creating a clear written smoke-free policy for your 
workplace; (Click here for a Model Policy) 

 � Distribute the policy to workers, supervisors and 
management—and don’t forget to include new hires; 

 � Make sure the policy also applies to contractors, clients, 
guests and other people who visit your workplace; and

 � Have each worker sign an acknowledgement of having 
received, read and understood the policy and distribute 
it to workers and supervisors. 

2. Post Required No-Smoking Signs 

Smoke-free laws (BC is the lone exception) specifically 
require employers to post signs at entrances to and in 
strategic places inside the workplace using text and/or 
the universal no-smoking symbol, i.e., red circle around 
cigarette bisected diagonally against 
a white or clear background to 
make it clear that smoking is 
prohibited. Many jurisdictions 
also list detailed specifications 
for the size of the sign and 
lettering, the diameter of the 
red circle, the background colour, 
etc. (Click here to see what your 
province requires.)

Signs also must be posted at entrances to DSRs (assuming 
DSRs are allowed) indicating that the location is a DSR. No-
smoking signs are not required inside company vehicles. 
Employers must also ensure signs are:

 � Posted in conspicuous locations where people are likely 
to see them;

 � Unobstructed by other signs, ads or notices;

 � Not defaced; and

 � Removed only by authorized personnel.  

3. Strictly Enforce Your Smoking Ban

You need to enforce your ban and discipline workers 
that commit violations. Important caveat: Human rights 
laws require employers to accommodate workers with 
disabilities to the point of undue hardship. While smoking 
itself isn’t generally considered a disability, workers 
may need to smoke to treat a condition that is. Thus, for 
example, a doctor may authorize a worker to use medical 
cannabis to treat PTSD. 

Result: You may have to make exceptions to your smoke-
free policy to accommodate these workers. But you 
can and should require workers to verify the disability. If 
workers want permission to use medical cannabis for the 
disability, you should also require them to provide a copy 
of the written physician record authorizing the particular 
use. Of course, if the use isn’t legally authorized, you don’t 
have to accommodate it. You also don’t have to make 
accommodations that subject other workers to second 
hand smoke. Imposing a health risk on a third party, in 
other words, is an undue hardship.  

4. Get Rid of Ashtrays

Employers must ensure that there are no ashtrays, 
receptacles, lighters or other smoking equipment in areas 
where smoking is banned. This is something you should 
specifically instruct JHSC members, supervisors and 
workers to check while conducting workplace inspections. 

5. Avoid Reprisals

You’re not allowed to retaliate or take reprisals against 
workers for doing things the smoke-free law allows them 
to do, including asking a supervisor or manager to enforce 
it in the workplace. Protection against reprisal (aka, 
“discrimination), is expressly spelled out in 6 jurisdictions 
(MB, NL, ON, PEI, NU, YK) and implied in the rest. 
Accordingly, make sure your workplace smoking policy 
includes a non-reprisal statement. 

Join our panel of safety experts 
as they review what is and is not 

working for safety training in 2019, 
new methods to try, how to increase 

your budget and more.  
Submit your questions on any safety 

training related subject! 

https://ohsinsider.com/webinars/upcoming-webinars/safety-training-panel-with-our-experts
https://ohsinsider.com/webinars/upcoming-webinars/safety-training-panel-with-our-experts
https://ohsinsider.com/tools/model-smoke-vape-free-workplace-policy
https://ohsinsider.com/topics/compliance-cheat-sheet-workplace-smoking-vaping-laws-in-each-part-of-canada
https://ohsinsider.com/topics/compliance-cheat-sheet-workplace-smoking-vaping-laws-in-each-part-of-canada
https://ohsinsider.com/webinars/upcoming-webinars/safety-training-panel-with-our-experts
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TOOL
Model Smoke & Vape Free Workplace Policy 
Banning workplace smoking and vaping isn’t just a health imperative; it’s a legal one. Every jurisdiction in Canada has 
adopted a law requiring employers to implement such a ban and making them liable for violations workers commit. So, it’s 
imperative to adopt a no-smoking/vaping policy. Does the prohibition have to be absolute or can you create designated 
smoking areas for workers? Answers: It depends on the jurisdiction. Such areas are allowed, provided that specific measures are 
taken and criteria are met, in 7 jurisdictions: Federal, Newfoundland, Nova Scotia, Ontario, PEI, Quebec and Northwest Territories. 

Instructions: This policy is based on Alberta law, where 
workplace smoking bans are absolute and employers aren’t 
allowed to create designated smoking rooms (DSRs). 
There are 6 other jurisdictions that also ban DSRs: BC, 
Manitoba, New Brunswick, Saskatchewan, Nunavut and 
Yukon. Remember that even in jurisdictions where DSRs 
are allowed, they’re not required. But if you are in one of the 
DSR jurisdictions and choose to create a DSR, you’ll need 
to modify the policy to incorporate the DSR requirements 
of your own jurisdiction. Other things you’ll need to revise 
if you’re not in Alberta are the names of the tobacco and 
OHS Acts mentioned in Section 1; the distance, if any, 
within doorways, windows and air intakes where smoking 
and vaping is banned specified in Section 2; the definition 
of “workplace” in Section 3; and the no-smoking sign 
specifications of Section 6. 

1. PURPOSE
Secondhand smoke contains detectable levels of 
carcinogens and toxic chemicals that pose significant 
health hazards to not just the individuals who smoke but 
all the other people in the surrounding environment. These 
hazards are also present in secondhand smoke generated 
by vaping of e-cigarettes. Accordingly, in furtherance of 
its commitment to provide a healthy, comfortable and 
productive work environment for all employees and visitors 
and comply with its obligations under applicable health and 
safety laws, including but not limited to the Alberta Tobacco 
& Smoking Reduction Act (“Tobacco Act”), Occupational 
Health and Safety Act (“OHS Act”) and the regulations 
implementing those laws, ABC Company has adopted this 
Smoke & Vape Free Workplace Policy.

2. POLICY
Smoking and vaping is completely and strictly prohibited 
in all ABC Company workplaces; within five metres of all 
workplace doorways, windows and air intakes; and inside 
all ABC Company work vehicles. 

3. DEFINITIONS
For purposes of this Policy:

“Smoking” means lighting, smoking, holding , carrying or 
otherwise using a lit or smoldering cigar, cigarette, pipe or 
any other instrument that contains a tobacco or cannabis 
product; “Vaping” means lighting, smoking, holding , 
carrying or otherwise using a lit or smoldering e-cigarette, 

e-pipe, e-hookah, e-cigar or any other electronic smoking 
device or nicotine delivery system that contains a tobacco 
or cannabis product;  “Workplace” means all or any part of 
building, structure or enclosed area in which employees 
do job duties, including reception areas, corridors, lobbies, 
stairwells, elevators, escalators, eating areas, washrooms, 
lounges, storage areas, laundry rooms, enclosed parking 
garages “Work vehicle” means a vehicle that ABC Company 
owns or leases that is used by employees during the course 
of their employment.   

4. SCOPE 
The ban on smoking and vaping set out in this Policy applies 
to: 

 � All ABC Company employees, whether full-time, 
part-time, temporary, volunteer, intern or any other 
employment status; 

 � All workers of contractors engaged to work at ABC 
Company work sites;

 � All clients, customers, vendors, consultants, guests or 
other persons that visit ABC Company work sites; 

 � All areas of buildings occupied by ABC Company 
employees;

 � All ABC Company-sponsored offsite conferences, 
meetings and social events;

 � All ABC Company work vehicles.

5. ROLES & RESPONSIBILITIES
01. Employer Owners, corporate officers and 
directors, upper managers, and other representatives of 
ABC Company who may be defined as an “employer” under 
the OHS Act are responsible for overall implementation 
of this Policy and furnishing the resources necessary to 
ensure effective implementation.    
02. OHS Coordinator, Site Manager The OHS 
Coordinator, facility manager or other person designated 
as being in charge of safety at the worksite is responsible 
for implementing the measures this Policy requires, 
including but not limited to ensuring that: 

 � The no-smoking signs required by Section 6 below are 
properly posted, not defaced or obstructed and not 
removed except when authorized by ABC Company 
management; 
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 � Ashtrays, receptacles, lighters or other instruments 
used for smoking or vaping in the workplace are 
strictly banned;

 � Contractors and their workers are made aware of and 
required to comply with its provisions. 

03. Supervisors Supervisors, lead-hands, foremen, 
and other persons in charge of work operations are 
responsible for the day-to-day implementation of this 
Policy, including but not limited to:

 �  Ensuring that no-smoking signs remain properly 
posted, undefaced and unobstructed and not 
removed except when authorized by ABC Company 
management; 

 � Verifying that there are no ashtrays, receptacles, 
lighters or other instruments used for smoking or 
vaping in the workplace;

 � Making their work crews aware of this Policy;

 � Enforcing the ban on smoking and vaping in ABC 
Company buildings and work vehicles and periodically 
checking for ashes, butts, the smell of smoke or other 
indications of violations;

 � Where necessary, disciplining employees that commit 
violations; 

 � Reporting infractions to the OHS Coordinator or site 
manager.

04. Employees Employees are responsible for 
complying with and aiding in the implementation of this 
Policy by: 

 �  Refraining from smoking or vaping in the workplace 
and the 5-metre perimeter;

 � Refraining from smoking or vaping inside ABC 
Company work vehicles and ensuring that other 
vehicle occupants do the same;

 � Immediately notifying their supervisor of any 
unauthorized smoking, vaping or other violations they 
see or are aware of; 

 � Refraining from removing, defacing or obstructing no-
smoking signs (unless otherwise instructed by a duly 
authorized supervisor or manager);

 � Being thoughtful, considerate and cooperative to all, 
both smokers/vapers and non-smokers/vapers. 

05. Joint Health & Safety Committee/Health & 
Safety Representative ABC Company will consult with 
and enlist the participation of the workplace Joint Health 
and Safety Committee (“JHSC”) or Health and Safety 
Representative (“HSR”), in developing, implementing 
and reviewing this Policy. 
06. Visitors  Visitors to ABC Company workplaces 
will be expected to respect this Policy and refrain from 
smoking or vaping in any location where these activities 
are prohibited.   

6. NO-SMOKING SIGNS 
01. Sign Locations ABC Company will ensure that 
signs prohibiting smoking and vaping are posted at each 
workplace entrances at a height of between 1 metre and 
2.4 metres, as measured from the entrance floor; and  
inside the workplace in such numbers and locations as 
the OHS Coordinator or site manager deems adequate 
to ensure that employees and visitors are aware of the 
prohibition; 
02. Sign Specifications ABC Company will ensure 
that the above posted signs contain the graphic symbol 
set out in Schedule 1 of the Tobacco Act Regulation 
depicting depict the symbol in red or black on a 
contrasting background so that the symbol is clearly 
legible in any lighting; contain the text “no smoking” 
and “no vaping” in capital or lower case letters set out 
on a contrasting background that makes the text clearly 
legible in any lighting.

7. DISCIPLINE
Subject to Section 9 below, failure to comply with this Policy 
is grounds for discipline up to and including termination, in 
accordance with the ABC Company Progressive Discipline 
Policy and the terms of applicable collective agreements. 

8. NON-REPRISAL 
Please be assured that no employee will be dismissed, 
suspended, disciplined, penalized, demoted, reassigned 
or threatened with such actions for reporting violations, 
seeking enforcement of this Policy or taking any other 
actions allowed under the Tobacco Act, OHS Act or other 
applicable laws.  

9. EMPLOYEE ACCOMMODATION RIGHTS
Employees who need to smoke or vape due to or to treat 
a disability are entitled to accommodations to the point 
of undue hardship in accordance with human rights laws. 
Employees must provide ABC Company notification 
and verification of their disabilities. Employees seeking 
permission to use medical cannabis must also provide proof 
that their physician has legally authorized such use to treat 
the disability. Once notice and verification are provided, 
ABC Company will activate its Accommodations Procedure 
and work with the employee and his/her representative 
to assess the employee’s needs and determine how to 
accommodate them. Absent extraordinary circumstances, 
accommodations requiring other persons to be exposed 
to secondhand smoke will be deemed as imposing undue 
hardship and not offered.  

10. POLICY MONITORING & EVALUATION 
ABC Company will review this Policy, in consultation with 
the JHSC or HSR, at least once a year and more often as 
necessary to respond to changes in conditions or indications 
that the Policy is ineffective and needs review. 
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COMPLIANCE BRIEFING
Drugs & Alcohol: The Right (& Wrong) Way to Get Workers 
to Disclose their Substance Abuse Problems   
As safety director, you must ensure that your workers arrive 
fit for duty and ready to perform their jobs safely and free 
from the intoxicating effects of alcohol, drugs and other 
impairing substances, whether legal or illegal. Accordingly, 
many companies now require workers to self-disclose their 
alcohol/drug problems on a non-disciplinary basis. The 
idea: Recognize that substance abuse is a problem, not a 
form of misconduct, and get workers who come forward 
voluntarily the help they need. Then if workers don’t take 
the offered amnesty and later get caught using impairing 
substances, you can discipline them. 

Although a recent Canadian Supreme Court called Stewart 
v. Elk Valley Coal Corp., 2017 SCC 30, [2017] 1 S.C.R. 591, 
recognizes the general legality of that approach, your 
policies must apply it very carefully. It comes down to a 
balance between your interest in workplace safety and the 
worker’s privacy and right to accommodations. 

 � Rule 1: The policy must be not only necessary to ensure 
safety but carried out in the least privacy-intrusive way 
possible. 

 � Rule 2: The policy must accommodate workers’ 
disabilities (remember that drug/alcohol dependency 
and addiction are “disabilities” under human rights laws) 
to the point of undue hardship. 

Is Your Policy Up to Snuff? 

How can you tell if your own self-disclosure policy is legal? 
To help you make that determination, we’ve looked at actual 
cases where courts and arbitrators applied the above rules 
to evaluate the legality of such policies. We then rolled the 
common problems that caused a policy to fail scrutiny into 
a fictional Model Substance Abuse Self-Disclosure Policy, 
a policy from hell demonstrating the pitfalls you need to 
avoid.  Your assignment: Look at the policy and identify as 
many of the problems as you can.

The Substance Abuse Self-Disclosure Policy from Hell
1. Scope: This Policy applies to all ABC Company workers regardless of job, 
job title or employment-status. 
2. Duty to Disclose: Workers must notify their supervisors if they currently 
use or have used drugs, alcohol and other impairing substances in the past 
6 years. 
3. Independent Medical Exam (IME): Upon disclosure, workers will be 
removed from duty, placed on leave and required to undergo an IME 
conducted by an addictions specialist selected by ABC Company. If the 
IME finds the use is related to an addiction or dependency, the worker will 
be offered reasonable accommodations, medical assistance and support 
designed to ensure his/her return to work as quickly as possible; if the IME 

finds the use to be recreational, the worker will be subject to discipline in 
accordance with the ABC Company Discipline Policy. 
4. Return To Work: Workers may return to work upon completing the 
following rehabilitation, treatment and monitoring conditions: 
(a) Abstention from drug and alcohol use during the return to work process;
(b) Completion of a prescribed treatment program consisting of: i. attending 
at least ___ Alcoholics/Narcotics Anonymous meetings per week over a 
______ period; ii. maintaining regular and meaningful contact with an AA/NA 
sponsor; and iii. completing any 12-step program the sponsor recommends.
(c) Passing of random drug/alcohol tests every 2 weeks during the return to 
work process.
(d)  Undergoing second IME that determines he/she no longer has an 
addiction or dependency and is ready to return to work.
5. Last Chance Agreement: After fulfilling the above return to work conditions, 
the worker will be reinstated after signing a Last Chance Agreement 
promising to adhere to his/her treatment program, submit to random testing 
and agree that any further alcohol/drug violations will result in termination. 

What’s Wrong With This Policy?

While the non-disciplinary self-disclosure approach is 
in line with the Elk Valley case, almost every provision 
implementing the concept is problematic.  

1. Covers All Workers Instead of Safety-Sensitive Ones The red 
flag is the phrase “all workers.” While requiring all workers 
to be fit for duty is perfectly appropriate and necessary 
safety objective, the provisions set out in this Policy are 
highly privacy-intrusive and justified only when limited 
to safety-sensitive workplaces and workers who perform 
safety-sensitive jobs.  

2. Duty to Disclose Is Too Broad Based on case law, there are 
3 things employers may ask workers to disclose — current 
drug/alcohol use; current drug/alcohol dependency; and 
drug/alcohol dependency in the past 6 years. 

What employer can’t ask about is past use. Explanation: 
Current use and dependency make workplace impairment 
a compelling safety risk justifying mandatory disclosure; 
ditto for past dependency over 6 years since scientific 
evidence shows that users are at heightened risk of relapse 
during that window. By contrast, courts have ruled that 
past use (especially going back as far as 6 years) doesn’t 
significantly increase the risk of current use or impairment.  

3. IME Requirements Are Overly Intrusive While employers 
have a right to collect private health information about a 
worker’s drug/alcohol use, they must do it in the “least 
intrusive” way possible. Because they’re so comprehensive 
and delve so deeply, IMEs are highly problematic and are 



APRIL 2019   |   OHSINSIDER.COM   |   7

generally supposed to be used only as a last resort. There 
are 2 things about the Model Policy’s IME provisions that 
courts deem as overly intrusive: 

 � The IME (and worker’s removal from the workplace) is 
triggered automatically after a worker discloses without 
consideration of the worker’s individual circumstances 
or whether he/she has been involved in any workplace 
safety incidents; 

 � The IME is performed by a specialist selected by the 
employer, which flies in the face of court rulings that 
addiction specialists be brought in only after attempts 
to gather the information from the worker’s primary care 
doctor and that the worker should have a say in which 
specialist does the exam. 

Note: The one thing the provision does right is distinguish 
between addiction/dependency and recreational use 
and recognize that the former is a disability subject to 
accommodations while the latter is not. 

4. Return To Work Conditions Are Overly Restrictive Two of the 
return to work provisions raise red flags: 

 � Good News: The required treatment program (Sec. 
4(b)) follows medical protocols and best practices; 
Bad News: The concept of prescribing any single 
program to be followed in all cases violates the rule 
that accommodations be tailored to the individual 

circumstances and needs of the particular worker. 
 � Requiring workers to undergo a second IME after 
successfully completing their rehab and treatment 
programs is overkill (Sec. 4(c)). 

The other return to work provisions are generally acceptable 
and fairly standard, including the requirement that workers 
abstain from drug/alcohol use (Sec. 4(a)) and submit to 
random testing during the process (Sec. 4(d)).  

5. Requiring Last Chance Agreement Is Unfair & Discriminatory 
Agreements giving wayward workers one last chance to 
save their job provided they don’t slip up again are fine for 
disciplinary, performance and other workplace problems, 
even in cases where the workplace problems were related 
to a worker’s drug/alcohol addiction or dependency. 
What makes the last chance provision in the Model Policy 
problematic and distinct from other last chance agreements 
involving workers with drug/alcohol problems is the 
trigger, namely, the worker’s self-disclosure that he/she 
has such a problem even if the worker hasn’t created any 
actual workplace problems or committed any disciplinary 
infractions. In other words, simply having a drug/alcohol 
dependency or addiction is treated as an offence requiring 
automatic imposition of a last chance agreement instead of 
a disability requiring accommodation.

ASK THE EXPERT
Are Workers Allowed to Smoke Inside 
Company Vehicles?    
QUESTION Are we legally required to ban workers from 
smoking inside a company vehicle if they’re the only person 
in the vehicle?   
ANSWER It depends.
Explanation: All jurisdictions have smoke-free places 
or tobacco control laws requiring employers to ban 
indoor smoking in the workplace; but the rules differ 
on whether the ban extends to company vehicles.  
Total Ban on Smoking in Vehicle: Employers must ban all smoking 
inside a company vehicle in ON, AB, SK, NT and NU. The 
same rule applies in BC, provided that the vehicle is enclosed.  
Limited or No Ban on Smoking in Vehicle: In every other 
jurisdiction, employers may (but don’t have to) permit 
workers to smoke inside a company vehicle if they’re the 
only occupant. There are 2 approaches:

 � In MB, QC, NB, NS and YT, smoking is banned inside 
company vehicles only if there are 2 or more workers (2 
or more persons in YT) in the vehicle;

 � FED, NL and PE smoke-free/tobacco control laws ban 
smoking in the workplace but not inside a company 
vehicle.

Do Workers Have to Tell You If They Get a DUI?   

QUESTION Do workers have to inform their employer if 
they get a DUI? 
ANSWER It depends. 
Explanation: Factors to consider: 

Your HR policies: Do your current policies require workers to 
notify you of their DUIs? 
Conviction or arrest: If the worker was arrested but not 
convicted, he/she may be able to prove innocence (or may 
have already done so if the charges were dropped or the 
worker was acquitted). 
Impact on job performance: Notification is required if the DUI 
has an actual or potential impact on job performance, such 
as if: 

 � The worker needs to drive to do the job; 
 � The job is safety-sensitive; 
 � The worker can’t do the job with a revoked or suspended 
driver’s licence;

 � The job requires the highest standards of morality and 
conduct, e.g., law enforcement.

On or off duty: Notification is almost sure to be required if the 
DUI happened while the worker was on duty.  
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Eyewash Facilities 
Feb. 12: The WSH is 
reminding employers to 
ensure that proper emergency 
washing facilities are in place so 
that workers can immediately 
flush eye injuries. The warning 
comes less than 2 months after 
a $124K fine against a mining 
company for failing to have the 
required eyewash equipment on 
hand, resulting in a treatment 
delay that rendered a worker’s 
eye injury permanent.

JHSC Training 
Feb.: Ensuring that joint health and 
safety committee members get required 
certification training will soon be simpler and 
cheaper now that the MOL is allowing for online 
training in lieu of the currently required 5-day 
classroom course. The proposal also calls for 
extending training deadlines and expiry dates.  

Concrete 
Formwork  
June 3: New OHS rules requiring 
employers to take additional 
measures to prevent the 
collapse of concrete formwork, 
falsework and reshoring (under 
Sections 20.17 to 20.26 of the 
OHS Regulation) take effect.

ATVs
April 8: That’s the deadline 
to comment on proposed 
regulations designed to minimize 
the environmental impacts of 
off-road vehicle use on public land 
by all-terrain vehicles, including 
quads, dune buggies, mini-bikes, 
dirt bikes and other vehicles not 
driven on a highway—but not 
snowmobiles.

BC

YT
Trucking Safety 
Feb.: Hearings have ended 
on proposed new rules 
requiring truck and bus drivers 
to complete entry-level safety 
training to qualify for Class 1 and 
Class 2 licences.  

NT

Workers’ Comp
Feb.: Keep a close eye on the 
workers’ comp reform legislation 
(Bill 8) (Bill 25 in NWT) working its way 
through the Assembly.

Trucking 
Safety
March 15: Semi-truck drivers 
will need a minimum of 121.5 
hours of training to qualify 
for a Class 1 commercial 
licence in Sask. Existing Class 
1 drivers will be grandfathered 
in as of the implementation 
date. Drivers will also need 
an “F” endorsement on their 
existing licence to operate a 
semi for farming operations. 

SK

JHSC Training 
Jan.: More than 6 months after Bill 
30 took effect, the government finally 
published the training standards and list 
of approved providers for required training 
of workplace health and safety committee 
co-chairs and/or health and safety 
representatives.    

AB

Month In Review
A roundup of new legislation, regulations, 
government announcements, court cases and 
arbitration rulings.
Visit OHSInsider.com for the complete  
Month-In-Review.

https://assembly.nu.ca/sites/default/files/Bill-8-An-Act-to-Amend-the-Workers-Compensation-Act-English-French.pdf
https://www.alberta.ca/health-safety-committee-representative-training.aspx
https://www.alberta.ca/health-safety-committee-representative-training.aspx
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Eyewash Facilities 
Feb. 12: The WSH is 
reminding employers to 
ensure that proper emergency 
washing facilities are in place so 
that workers can immediately 
flush eye injuries. The warning 
comes less than 2 months after 
a $124K fine against a mining 
company for failing to have the 
required eyewash equipment on 
hand, resulting in a treatment 
delay that rendered a worker’s 
eye injury permanent.

MB

JHSC Training 
Feb.: Ensuring that joint health and 
safety committee members get required 
certification training will soon be simpler and 
cheaper now that the MOL is allowing for online 
training in lieu of the currently required 5-day 
classroom course. The proposal also calls for 
extending training deadlines and expiry dates.  

ON

Airborne 
Hazards  
Feb. 7: CNESST updated 
its list of agents that cause 
occupational asthma for 
different occupations, along 
with references and test 
results data. 

QC

Traffic Safety
March 5: New rules require drivers 
to leave at least one metre of open 
space between their vehicle and a bicycle 
or pedestrian on highways with posted 
speed limits of 60 km per hour or less and 
1.5 metres on roadways with higher speed 
limits. Penalties: $100 to $400 fine, 2 to 
14 days imprisonment and/or 2 demerit 
points.

NL

Ergonomics   
Feb. 5: Newly revised WCB 
policy POL-91 on workers’ 
comp coverage of repetitive strain 
injuries (RSIs) took effect, including 
new criteria for determining whether 
RSIs are work-related and expansion 
of coverage beyond upper extremities 
to RSIs to other body parts. 

PE

Mental Stress
Jan. 31: The WCB finalized 
revisions to Psychological Injury 
- Policy 1.3.9R on implementing the 
new workers’ comp presumption that 
post-traumatic stress disorder (PTSD) is 
work-related when suffered by frontline 
and emergency response workers. 

NS

Workplace 
Harassment
Apr. 1: That’s the deadline to 
implement a “code of practice” 
for workplace harassment. 

NB

Species-at-Risk 
Feb. 14: The new Canada Nature Fund for Aquatic Species at Risk will provide $55 
million in funding over 5 years to support projects designed to eliminate threats posed 
by entanglements and other fishing interactions ad well as physical and acoustic disturbance 
in the following priority areas:  
��  Fraser and Columbia Watersheds (BC)
�� Rocky Mountains’ Eastern Slopes (AB)
�� Southern Prairies (AB, SK, MB)
�� Lower Great Lakes Watershed (ON)
�� St. Lawrence Lowlands / basses-terres du 

Saint-Laurent (QC)

�� Southern Gulf of St. Lawrence Rivers (NB, 
NS, PEI)

�� Bay of Fundy and Southern Uplands 
Watersheds (NS, NB). 

FED

Workers’ Comp
Feb.: Keep a close eye on the 
workers’ comp reform legislation 
(Bill 8) (Bill 25 in NWT) working its way 
through the Assembly.

NU

https://www.csst.qc.ca/prevention/reptox/asthme/info_medicale/Documents/AgentsFrancais.pdf
http://www.wcb.pe.ca/DocumentManagement/Document/pol91_repetitivestraininjuries.pdf
https://www.wcb.ns.ca/Portals/wcb/Policy%20Manual/Section%201/Section%201.3/1-3-9R.pdf?ver=2019-02-14-095055-207
https://assembly.nu.ca/sites/default/files/Bill-8-An-Act-to-Amend-the-Workers-Compensation-Act-English-French.pdf
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EHS COMPLIANCE
Ontario Announces “Made-in-Ontario” Emissions Standards
The Ontario government announced new emission 
reduction standards as part of its plan to address climate 
change without imposing a carbon tax. The province 
developed the Emissions Performance Standards (EPS) as 
an alternative to the federal Output-Based Pricing System.

Under the federal Greenhouse Gas Pollution Pricing Act 
(GGPPA), Ontario, New Brunswick, Manitoba and 
Saskatchewan have been designated as “federal backstop 
jurisdictions.” The federal backstop jurisdictions are those 
that did not design their own pollution pricing systems in 
accordance with the federal government’s climate action 
plan.

The federal Output-Based Pricing System applies to 
industrial facilities emitting 50,000 tonnes of carbon 
dioxide equivalent per year or more, with the ability for 
smaller emissions-intensive trade-exposed facilities that 
emit 10,000 tonnes of carbon dioxide equivalent per year 
or more to voluntarily opt in to the system over time.

Penalties are imposed on emitters based on their emissions 
over 80 per cent of an industrial sector’s average. Four 
sectors are designated as “high competitive risk” – cement, 
iron and steel manufacturing, lime and nitrogen fertilizers. 
These emitters are capped at 90 per cent of their industrial 
sector’s average.

Ontario’s EPS proposal will regulate the same sectors as 
covered by the federal Output-Based Pricing System:

The EPS is a regulatory approach that would establish 
greenhouse gas emissions performance standards 
that facilities would be required to meet. The objective 
of these standards would be to drive GHG emission 
reductions from large emitters while maintaining 
competitiveness of Ontario businesses and minimizing 
carbon leakage. Any industries that do not meet the 
standard will have to pay. This proposal sets out an 

approach that is tough but fair, cost effective and 
flexible to the needs and circumstances of our province. 
Several Canadian jurisdictions have put in place or are 
working towards performance standards for their large 
industrial emitters with compliance mechanisms (e.g., 
Saskatchewan, Alberta).

At the same time, we intend to support industry and 
the business climate by removing existing policy or 
regulatory barriers that hinder their ability to reduce 
their emissions with new technologies or processes. As 
part of this effort, we will use payments for compliance 
units from industries that do not meet the standards to 
contribute to an emissions reduction fund that industry 
can access to invest in new reduction technologies and 
drive compliance with the standards.

At the same time that the province is developing its “made 
in Ontario” climate change plan, the province is also moving 
forward with its challenge to the federal government’s 
carbon pricing legislation in the courts.

The province argues that carbon pricing is not within the 
federal government’s constitutional jurisdiction and that 
the charges are neither valid regulatory charges nor valid 
taxation. The province is also participating in a similar 
challenge being brought by Saskatchewan.

Consultation on the proposed EPS will be open until March 
29, 2019.

About the Author Zoë Thoms: As 
a member of Aird Berlis’ Litigation 

and Energy Groups, Zoë is a litigator with a strong focus on 
energy regulation. She represents distributors, generators 
and transmitters in the electricity industry and distributors 
and storage developers in the natural gas sector. 

The content of this article is intended to provide a general guide to the subject 
matter. Specialist advice should be sought about your specific circumstances.



APRIL 2019   |   OHSINSIDER.COM   |   11

ARTICLE
The Diaries of an OHS Inspector
The Case of the $42,000 Snapshot, by Nick O’Shay (Fictional OHS Inspector) 
Curse you, George Eastmann! Who’s George Eastmann? He’s 
the guy who invented the camera. Thanks to his invention, Ol’ 
Nick almost didn’t make it as an OHS inspector. Let me tell you 
what happened.

Back in the Day Remember 1989? Berlin Wall comes down. 
Brian Mulroney. Calgary wins the Stanley Cup. . . 

1989 was the year I got hired as an OHS inspector. And it 
was also the year I almost got fired from said position. 

It happened at the Shipp Rex Building downtown. 
Contractors were installing a new plumbing system. 
Somebody called to complain about improper shoring 
of the trenches. So, my RPC, Ty Tannick, sent me over 
to check things out. [Editor’s Note: An RPC, or Regional 
Program Coordinator, has first level supervisory authority over 
inspectors in the Regional Office]. I drove down there but I 
could have flown. You see, I’d been on the job only a couple 
of months and I was getting impatient with all the desk 
work. Here was my big break, a chance to get out in the 
field. A construction site, no less! Look out, world, here 
comes Nick O’Shay.

Measure for Measure Looking back, I still shudder at the 
fool I was—Inspector O’Shay out to administer a whuppin’ 
that those folks from Shipp Rex would never forget! 

During the walkaround [Editor’s Note: This is the part 
of the inspection where the inspector tours the workplace 
checking for violations] I went down to the excavation took 
measurements and did my calculations. Sure enough, I 
found that the trench was 3-metres-deep and that the 
walls weren’t properly supported in accordance with OHS 
regulations for trenches of that depth. It’s a good thing I got 
there when I did. One more hour and we might have been 
dealing with a total cave-in!

I cited Shipp Rex for a laundry list of trenching violations 
and ordered them to fix the problem right away. Later, we’d 
fix the fine at $42,000. 

I was feeling pretty satisfied with myself. But the guys at 
Shipp Rex were anything but. They kept on insisting that 
my measurements were wrong and that the trench was 
properly supported. To me, it all sounded like your basic 
denial, typical stuff. “Tell it to the judge,” I was thinking.

But something was not quite right. “Have you ever 
measured a trench before, Inspector O’Shay?,” asked one 
of the construction company officials. 

My heart sank a bit. Sure, I’ve measured trenches before. 
Just not during an actual inspection. Was my lack of 

experience that obvious? 

The Picture Tells the Story It turns out that I had good 
cause for concern. The construction company appealed the 
fine. A hearing was held before an OHS Appeals Tribunal. It 
was a humbling experience. 

During the walkaround inspection, I had been accompanied 
by a Shipp Rex representative. And since cell phones with 
cameras didn’t exist back then, the rep brought along a 
Polaroid and took snapshots of the inspection. ‘Turned out 
to be a pretty wise decision.

At the hearing, the construction company presented 
as Exhibit A, photographs of Nick O’Shay measuring 
the walls of the trench. And guess what?! The photos 
showed—as plain as day—that I was holding the tape 
measure at an angle. The Shipp Rex guys had been right 
all along: My measurements and subsequent calculations 
were completely wrong! The trench was much less deep 
than 3 metres! All the charges against the company were 
dismissed. And yours truly was in a heap of trouble. 

The Moral Although I did manage to keep my job, the 
embarrassment never left me. But I can also honestly say 
that the experience made me a better inspector. I don’t 
mean just learning the right way to measure a trench. The 
more important thing is that I adjusted my attitude and 
gained a clearer understanding of what an OHS inspector is 
all about. Although we can be tough, our job is not to “nail” 
employers. It’s to help them in their quest to eliminate 
hazards and keep their workers healthy and safe.

But there’s also an important moral for you employers 
out there. I’m here to tell you that I still make mistakes 
during inspections. So do my colleagues, even the most 
experienced ones. Occasionally, those mistakes result in 
unwarranted citations and fines.   

As an employer, you need to be aware of the fallibility 
of OHS inspectors and take steps to catch any mistakes 
they make. One of the best measures is to take advantage 
of your legal right to have a representative accompany 
the inspector during the walkaround inspection and take 
photos, notes and measurements, like the guys from Shipp 
Rex did. 

They say a picture is worth 1,000 words. But for the 
construction company at Shipp Rex, it was worth a lot 
more than that. One photo saved them $42,000.

‘Til next time. And remember, I’ll be watching you. . . 
Nick O’Shay, OHS Inspector (Fictional)
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IN THE NEWS
Fired Engineer with Alcohol 
Dependency Gets His Job Back  

An engineer tested positive for 
alcohol after his locomotive collided 
with a vehicle. The union didn’t deny 
the engineer was impaired on the 
job but claimed that termination 
was too harsh and violated his right 
to accommodations under human 
rights laws. Dismiss the case, the 
employer urged, but the arbitrator 
refused finding that the union had 
produced enough evidence to make 
out a preliminary, i.e., prima facie 
case for discrimination. The engineer 
had a disability—alcohol addiction—
and that disability factored into the 
decision to fire him. So, the arbitrator 
reinstated the engineer, provided that 
he promised to stay clean, submit 
to drug and alcohol testing and get 
clearance from the employer’s doctor 

before returning—preferably to a non-
safety-sensitive position [Canadian 
Pacific Railway v Teamsters Canada Rail 
Conference, 2019 CanLII 8545 (CA 
LA), Feb. 15, 2019].   

OK to Suspend Veteran Crew Leader 
for Confined Spaces Violations

Was a 4-day unpaid suspension an 
appropriate penalty for an experienced 
mechanic who allowed his work crew 
to enter a confined space without a 
pre-entry briefing and verification 
that a required attendant was posted 
outside the entry? The arbitrator said 
it was given the dangerousness of the 
violations, the lack of credibility of his 
explanation, his lack of candor and 
his failure to take responsibility for his 
mistake [Capital Power v IBEW Local No. 
1007, 2019 CanLII 9450 (AB GAA), 
Jan. 24, 2019]. 

Can’t Blame Canadian Company 
for Collapse of Supplier’s Plant in 
Bangladesh 

Workers caught in a disastrous 
clothing factory collapse in Bangladesh 
in which over 1,000 people were 
killed went to Ontario court to sue 
the upstream Canadian company for 
whom the work was done claiming it 
had a duty to inspect and ensure the 
structural integrity of the building. The 
court refused to allow the class action 
lawsuit and the Court of Appeal upheld 
the dismissal, noting that the case was 
a matter of Bangladeshi law and that 
under such law, the lawsuit was not 
only too late but also barred by the 
fact that the Canadian company didn’t 
have direct control over the factory or 
any of its local clothing suppliers [Das 
v. George Weston Limited, 2018 ONCA 
1053 (CanLII), Dec. 20, 2018].   

https://www.canlii.org/en/ca/cala/doc/2019/2019canlii8545/2019canlii8545.html
https://www.canlii.org/en/ca/cala/doc/2019/2019canlii8545/2019canlii8545.html
https://www.canlii.org/en/ca/cala/doc/2019/2019canlii8545/2019canlii8545.html
https://www.canlii.org/en/ab/abgaa/doc/2019/2019canlii9450/2019canlii9450.html
https://www.canlii.org/en/ab/abgaa/doc/2019/2019canlii9450/2019canlii9450.html
https://www.canlii.org/en/on/onca/doc/2018/2018onca1053/2018onca1053.html
https://www.canlii.org/en/on/onca/doc/2018/2018onca1053/2018onca1053.html

