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OHS Trends 
The 10 Most Important New OHS Laws of 2018    
1. Bill 30 in Alberta (OHS Reform)

Bill 30, which took effect on June 1, 2018, 
is a sweeping piece of OHS legislation that 
brings Alberta’s into line with the rest of 
the country after decades of neglect. Key 
changes include new safety duties for 
employers, prime contractors, supervisors, 
workers and temporary staffing agencies, 
new powers for JHSCs, stronger work 
refusal rights, more stringent OHS program 
requirements and stronger enforcement 
provisions. 

2. WHMIS 2015 (Chemical Safety)

The WHMIS 2015 initiative designed to 
harmonize Canadian hazardous product 
rules with GHS global standards began 
with manufacturers before moving 
downstream to importers and suppliers 
before finally reaching employers that use 
and store the products on Dec. 1, 2018. 
Key new requirements include changes to 
the MSDS—now the SDS, WHMIS labels, 
product classification and training. 

3. Bill 177 in Ontario (OHS Enforcement)

On January 1, significant new OHS 
enforcement changes took effect in 
Ontario, including tripling of maximum 
penalties, more stringent incident reporting 
requirements and implementation of 
a longer and more nebulous statute of 
limitations for bringing charges, which 
went from one year from the violation 
date to one from year from the date an 
OHS inspector first becomes aware of the 
violation. 

4. Bill C-65 for Federally Regulated 
Workplaces (Workplace Violence & 
Harassment)

Eight years ago, Ontario set the standard 
for OHS workplace violence legislation 
by adopting Bill 168 requiring employers 
to take proactive measures to control not 
only violence but also harassment. On 
October 25, 2018, the federal government 
introduced the next generation model 
in the form of Bill C-65, which includes 
progressive new rules to ensure workers 

...continued on page 2

Crown Gets Second Shot to Justify 
23-Month OHS Trial Delay
In May 2016, the Crown charged 3 
mining company officials, including the 
safety director, for a millwright’s cyanide 
poisoning at the Detour Lake Mine. 
Separate OHS and C-45 charges were laid 
against the company. 

The cases are complex and by the time the 
Crown is ready to prosecute the officials, 
23 months have passed, 5 months over 
the so called Jordan (after the Canadian 
Supreme Court case R. v. Jordan) 18-month 
rule after which a delay is presumed to 
be unreasonable. The trial court ruled 
the Crown didn’t rebut the presumption 

justifying the delay and the appeals court 
agreed. But now the high court, the Ontario 
Court of Appeal, has reversed citing the 
complexity of the case and the need to 
deal with the important questions of 
administration of justice they raise [Ontario 
(Labour) v. Nugent, 2018 ONCA 1014 
(CanLII), Dec. 11, 2018].  

Editor’s Note: The ruling just means the 
Crown can appeal the dismissal of the case. 
To secure a conviction it must still win the 
appeal and then prove the OHS charges in 
the lower court. Bottom Line: This case is far 
from over.

https://www.canlii.org/en/on/onca/doc/2018/2018onca1014/2018onca1014.html
https://www.canlii.org/en/on/onca/doc/2018/2018onca1014/2018onca1014.html
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...OHS Trends continued from cover

After decades 
of neglect, 

Alberta was a 
whirlwind of 
new OHS and 

workers’ comp 
legislation

come forward with complaints and that those complaints 
are investigated and resolved fairly by a third party from 
outside the organization. 

5. Bill 30 Workers’ Comp Changes in Alberta

In addition to its OHS provisions, Bill 30 made significant 
changes to workers’ comp, including worker return to work 
rights, extension of the presumption that PTSD is work-
related to all workers, removal of the maximum insurable 
earnings cap and a new Code of Conduct for 
workers and employers dealing with WCB 
matters. 

6. Bill 176 in Québec (Psychological Harassment)

The psychological harassment provisions 
adopted by Québec in 1999 as part of its labour 
standards laws generated a national wave of 
workplace violence and harassment legislation 
(although other jurisdictions incorporated the 
new rules into their OHS laws.) This fall, Québec 
enacted Bill 176 expanding psychological 
harassment protections. The new rules, which 
take effect Jan. 1, 2019 require employers 
to adopt prevention policies, investigate and report 
complaints; they also increase the deadline for worker 
complaints from 90 days to 2 years. 

7. New OHS. Regs. Part XXII.I in New Brunswick 
(Workplace Violence & Harassment)

There are only 2 jurisdictions whose OHS laws don’t 
specifically address workplace violence: New Brunswick 
and Yukon. But New Brunswick is leaving that club on April 
1, 2019, when new OHS regulations requiring employers to 
implement codes of practice to prevent workplace violence 
and harassment take effect.

8. WSIB Policy 15-03-14 in Ontario (Mental Stress) 

On Jan. 1, 2018, new rules took effect extending workers 
comp coverage of psychological disorders beyond 
disorders caused by acute traumatic events to include 
DSM-recognized and properly diagnosed chronic mental 
stress due to substantial work-related stressors that do 
damage without being traumatic, e.g., workplace bullying 
and harassment. 

9. New OHS Regs. Section 35.1 in Northwest Territories 
(Workplace Impairment)

The new NWT workplace impairment rules that took effect 
in Sept. just ahead of cannabis legalization set a standard 

for the rest of the country on this crucial issue. The most 
novel aspects of the regulations are the worker’s duty 
to notify the employer when he/she is impaired and the 
employer’s duty to implement a detailed written policy for 
dealing with workplace impairment.  

10. WSH Regulation Technical Revisions in Manitoba 
(OHS Harmonization)

The first aid, respiratory protection, audiometric testing, 
high-visibility safety apparel and other technical 
regulatory changes which were tabled by 
Manitoba in November and likely to take 
effect in early 2019, are on this list because of 
their symbolic effect rather than substance. 
After years of talk about OHS harmonization, 
Manitoba became the first province to actually 
revise its laws in accordance with nationally 
agreed-to standards. 

Honorable Mentions

Other important new health and safety laws 
that didn’t quite make the list include: 

 � New OHS farm safety regulations in Alberta; 

 � Cutting edge new OHS Reg. storage rack safety standards 
in BC;

 � Expanded workers’ comp mental stress coverage 
presumptions (Bill 102) in PEI; and

 � New workers’ comp PTSD coverage presumption for 
emergency and front line workers in Nova Scotia.

TOOL

Safety Checklist for Lone Workers
Instructions: Complete this Checklist before assigning a worker to work alone in a dangerous or isolated situation. 

Yes No N/A Risk Identification and Control

Full name/address of location and nearest emergency services. 

Address:                                                                                                                                                                                                                                                                                                    
                                                                                                                                                                                                                                                                      

Emergency services:                                                ,                                                 ,                                                 

Is there safe access in and out of the work site?

Risk assessment completed and hazards (both present and possible) identified for the job/task and the environment/location. 

Does work involve: 

q Use of hazardous substances                                         q Working at heights                                        q Manual materials handling                                              
q Radiation or lasers                                                            q Gas, electricity, water                                   q Moving parts 
q Sharps, needles, power/hand tools

Clear instructions of job/task to be completed. 

Instructions and discussion of hazards and how to eliminate, minimize, protect against. 

Security procedures specific to location discussed. 

Lone worker has received first aid training. 

First aid kit stocked and available.  

Yes No N/A Communication and Monitoring

Overall physical and mental state of worker is such that they can safely perform their job. (cold, headache, any meds being taken – both OTC and 
RX, etc.)

Communication methods established, explained, and operational. 

Check-in times established and agreed upon by supervisor and employee. 

Monitoring device, if provided, fully charged/functional and on worker. 

Worker knows who to contact in an emergency (aside from emergency services). 

Name/s:                                                 ,                                                 ,                                                 

Contact info:                                                 ,                                                 ,                                                 

Expected Start Time:                                                      Expected Stop Time:                                                 

Any visitors expected at the location? 

Name/s:                                                 ,                                                 ,                                                 

Contact info:                                                 ,                                                 ,                                                 

Yes No N/A PPE and Equipment

List PPE required and on site: 

                                                                                                                                                

Necessary tools on site and in good condition.

                                                                                                                                                

Vehicle and equipment inspected and in safe working condition.

Supervisor:  _________________________________________________ Worker: _________________________________________________ 

Date: _________________________________________________
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OHS TRENDS

The 10 Most Important OHS Cases of 2018
1. Alberta Becomes Latest to Deny Prosecutors a 

Shortcut to OHS Convictions

Perhaps the year’s most important OHS case was the August 
ruling that an employer isn’t presumed to have committed 
an OHS violation just because an accident occurs. The case 
involved the tragic death of an oil rig floorhand without 
witnesses or any explanation. All that was clear is that 
he died and that, argued the Crown, was proof that the 
employer committed an OHS violation. But the Alberta 
Court of Appeal rejected the argument, following the lead 
of other courts, (including, most recently, Newfoundland 
in a Dec. 2017 case called R. v St. John’s (City) that mere 
occurrence of an incident isn’t enough to prove an OHS 
violation and force the burden on the 
employer to prove due diligence [R v 
Precision Diversified Oilfield Services 
Corp, 2018 ABCA 273 (CanLII), Aug. 22, 
2018]. 

2. Ontario Rules that 23-Month 
Delay Violates Defendants’ 
Right to Speedy Trial

In a 2016 case called R v. Jordan, the 
Canadian Supreme Court ruled that an 
OHS trial delay of 18 months or more 
presumably violates a defendant’s right 
to a speedy trial unless the prosecutor 
can show that the case is complex and 
that it implemented a concrete plan to 
minimize the delay. Two of 2018’s most 
important court cases involved interpretation of the so 
called Jordan rules. The first came in June when the Ontario 
Court of Appeal upheld the decision to dismiss a case after 
a 23-month trial delay. The case was complex, the Court 
acknowledged, but the Crown didn’t come up with the 
plan to minimize the delay necessary to rebut the Jordan 
presumption and justify a delay exceeded the 18-month 
threshold [R. v. Nugent, Guillemette and Buckingham, 2018 
ONSC 3546 (CanLII), June 8, 2018].   

3. Newfoundland Says Jordan 18-Month Delay Rule 
Doesn’t Apply to Laying of Charges

In November, a Newfoundland court broke new ground by 
holding that the Jordan 18-month delay rule covers OHS 
trials but not the laying of charges—or, to put it in lawyerly 
terms, Jordan  applies to post-charge delays but not pre-
charge delays which are still assessed under the historical 
case-by-case formula. Result: The Crown could still 

prosecute a construction subcontractor charged 2 years 
after an incident [R. v Flynn Canada Limited, 2018 CanLII 
104609 (NL PC), Nov. 5, 2018]. 

4. Metron Construction Project Manager Gets Jail 
Sentence

On Christmas Eve 2009, a swing stage collapsed at 
a Toronto apartment building project run by Metron 
Construction. Only 1 of the 5 workers aboard survived the 
13-storey fall. The safety violations were so egregious that 
criminal charges were laid under Bill C-45. The project 
manager was convicted of 4 counts of criminal negligence 
and sentenced to 3.5 years in jail for allowing 7 workers to 
board the swing stage knowing that it was creaky and that 

there were lifelines for only 2 of the men. 
The manager appealed claiming, among 
other things, that the victims’ own 
negligence contributed to the incident. 
But in January, the Ontario Court of 
Appeal upheld both the convictions and 
the sentence [R. v. Kazenelson, 2018 
ONCA 77 (CanLII), Jan. 30, 2018].

5. Québec Contractor Convicted 
of, Jailed for Manslaughter in 
Worker’s Death 

The scariest OHS case in recent years 
wasn’t an OHS but a criminal conviction 
of an excavation contractor for the death 
of a 54-year-old construction worker in 
a trench collapse. In March, the court 

found the contractor guilty of manslaughter for causing the 
death by failing to properly shore the trench [R. c. Fournier, 
2018 QCCQ 1071 (CanLII), March 1, 2018]. In Sept., he 
was sentenced to 18 months in jail followed by 2 years of 
probation [R. c. Fournier, 2018 QCCQ 6747 (CanLII), Sept. 
18, 2018]. 

6. Nova Scotia Constructor Found Liable for Swing 
Stage Outrigger Fall  

This significant case began in 2013 when the outrigger of a 
swing stage fell as it was being moved from a penthouse roof 
and hit a construction worker on the ground 4 floors below. 
The project manager was charged, as constructor, with 
among other things, failing to ensure that the swing stage 
and components were properly disassembled, secured or 
stored. We weren’t the constructor, we didn’t commit a 
violation and even if we did, we exercised due diligence, 
it contended. But the Nova Scotia court rejected all 3 

arguments. 1. The defendant was the constructor because it 
had control over work at the project including disassembly 
of the swing stage; 2. It committed an OHS violation because 
the outrigger was improperly disassembled; and 3. Its due 
diligence failed because it didn’t meet OHS requirements, 
industry standards or its own safety policies in moving the 
outrigger from the penthouse roof [R. v. Aecon Construction 
Group Inc., 2018 NSPC 22 (CanLII), June 25, 2018].

7. Ontario Hospital Can’t Make Unvaccinated 
Nurses Wear Masks for Flu Protection  

This case illustrating the potential conflict between safety 
and union rights under a collective agreement involved a 
hospital that unilaterally adopted a Vaccinate or Mask 
Policy requiring nurses and other workers who didn’t get 
the annual flu vaccine to wear surgical masks in areas where 
patients are present during flu season. While acknowledging 
that patient safety is paramount, the arbitrator struck down 
the policy as unreasonable and in violation of the collective 
agreement right of nurses to refuse to be vaccinated [St. 
Michael’s Hospital v Ontario Nurses’ Association, 2018 
CanLII 82519 (ON LA), Sept. 6, 2018]. 

8. Zero Tolerance Drug Policy Must Accommodate 
Legal Use of Medical Cannabis

Fittingly, in a year when Canada legalized recreational 
cannabis, cases pitting workplace safety and legal rights 
to use cannabis were of particular importance. Among the 
most significant were a pair of medical cannabis cases.  
The first centered on an airport ramp agent who got fired 
for failing a post-incident drug test after accidentally 
damaging an airplane. The agent claimed that the positive 
test was attributable to medical cannabis he used legally 
away from work and that he was never high on the job. The 
federal arbitrator agreed and ordered that he be reinstated. 
Although the agent occupied a safety-sensitive position, 
the testing policy was overbroad and discriminatory. It was 
incumbent upon the employer to accommodate the agent 
the moment it learned that the positive test was the result 
of legally authorized medication [Airport Terminal Services 
Canadian Company v Unifor, Local 2002, 2018 CanLII 
14518 (CA LA), March 15, 2018]. 

9. Not Discrimination to Deny Safety-Sensitive Job 
to Medical Cannabis User 

The other key medical cannabis case was an employer 
victory. A worker offered the safety-sensitive position of 
Utility Person at a hydroelectric project admitted to using 
medical cannabis after testing positive for THC. Rather 
than instantly cancel the job offer, the contractor kept 
its head and requested medical information from the 
prescribing doctor so it could evaluate his fitness for the 
job. Unsatisfied by the doctor’s response, the contractor 
asked for more information and refused to let him work any 
safety-sensitive job until it got the information it needed. 
The stalemate continued until the union lost patience and 
filed a grievance. The arbitrator sided with the contractor, 
saying it tried to accommodate the worker but that letting 
an admitted medical cannabis user do a dangerous job 
without being able to assess his capabilities would impose 
undue hardship [IBEW, Local 1620 v. Valard Construction 
LP, (Arb. John Roil, Q.C.), April 20, 2018].  

10. Ontario Contractor Used Due Diligence to Prevent 
Dump Truck Fatality

An employer scored a relatively rare due diligence victory 
in a case involving a bulldozer operator who was killed after 
being run over by a dump truck moving slowly in reverse. 
The employer admitted that a dedicated signaller wasn’t in 
place to assist the driver as required by OHS laws but claimed 
due diligence. We distributed and regularly monitored the 
required signalling procedures, it argued, and it wasn’t our 
fault those procedures weren’t followed, it argued. The 
court agreed. The evidence was thin but enough to show 
that the victim, who happened to be the driver’s supervisor, 
saw that the driver wasn’t following the procedure but 
didn’t stop him before he backed up. So in a very close case, 
the court found that the employer had done just enough to 
squeak by on due diligence [Ontario (Ministry of Labour) v. 
614128 Ontario Ltd. (Trisan Construction), 2018 ONCJ 168 
(CanLII), March 14, 2018].

‘Disagree With Our Choices? Drop me a line at glennd@
bongarde.com and let me know what you think was the biggest 
OHS case(s) of 2018

CLARIFICATION:  
KUDOS—AND APOLOGIES—TO THE WSCC

Employers score 
big due diligence 

wins but only 
mixed results on 
drugs, criminal 

charges and OHS 
trial delays

In last month’s Compliance Awards, we recognized the NWT/Nunavut WSCC for its leadership in addressing the 
workplace safety implications of cannabis legalization and state-of-the-art OHS impairment regulations. Foolishly, 
though, we opened with the phrase “perhaps surprisingly.” Our thinking: How could an agency with such limited 
resources display such leadership? The answer, of course, is that leadership isn’t about the quantity but the quality of its 
people. So, we formally remove the phrase and salute the WSCC and its people for their amazing work on this vitally 
important issue.  

mailto:glennd%40bongarde.com?subject=RE%3A%20Top%2010%20Cases%20Article%20in%20OHSI
mailto:glennd%40bongarde.com?subject=RE%3A%20Top%2010%20Cases%20Article%20in%20OHSI
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COR  
Jan. 1: New policies 
affect how employers affect how 
employers will earn Certificate of 
Recognition (COR) workers’ comp 
premium rebates:
�� New requirement to implement 

a plan-do-check-act cycle-
based OHS Management 
System

�� COR still valid for 3 years but 
annual audits now required 
after years 1 and 2

�� New decertification and penalty 
provisions.

Workers’ Compensation
Jan. 1: The 2019 average assessment 
rate increased from $1.93 to $2.05 
per $100 assessable payroll:
�� Biggest increase: Services Low rate group 

from $0.68 to $0.70 (+2.9%)
�� Biggest decrease: Service High group 

from $2.95 to $2.79 (-5.4%)
�� Government rate group from $1.54 to 

$1.56 (+1.3%). 
Meanwhile, the Maximum Assessment 
went from $86,971 to $89,145. In addition, 
the YWHCSB distributed $5 million worth of 
rebates on 2018 payments.  

BC

YT
Workers’ 
Comp Rates  
Jan 1: Average workers’ 
comp premiums for 2019 
went up 10¢ to $2.10 per 
$100 assessable payroll. 
The Year’s Maximum 
Insurable Remuneration 
also increased from 
$90,600 to $92,400.  

NT

Workers’ Comp 
Reform
Jan.: Bill 8 (Bill 25 in NWT) is likely to 
pass early in the next Assembly session. 
Proposed workers’ comp changes: 
�� Clarify definitions of “disability,” 

“impairment” and “employer”
�� Eliminate requirement for a primary 

health care provider
�� Clarify compensation payable to 

dependent child of a dead worker
�� Add unemployment benefits as category 

of remuneration in totaling income
�� Authority of WSCC to inspect health 

care providers’ records to verify services 
received by a worker.  

NU

Trucking Safety
March 15: Semi-truck 
drivers will need a 
minimum of 121.5 hours of 
training to qualify for a Class 
1 commercial licence in Sask. 
Existing Class 1 drivers will 
be grandfathered in as of 
the implementation date. 
Drivers will also need an “F” 
endorsement on their existing 
licence to operate a semi for 
farming operations.    

SK

Trucking 
Safety 
Jan. 10: The government is 
holding public consultations 
on implementing 
mandatory entry-level 
training (MELT) for truck 
drivers. Manitoba is also 
one of many provinces 
participating in discussions 
to establish national 
training standards for 
drivers of class one 
vehicles.

MB

Green Energy 
Dec. 7: The PC government officially repealed the 
Green Energy Act that it blames for higher electricity 
prices. The repeal bill (Bill 34) “gives the government the 
authority to stop approvals for wasteful energy projects where 
the need for electricity has not been clearly demonstrated,” 
according to the official press release.  

ON

WHMIS/SIMDUT  
Dec. 18: CNESST 
updated the list of 
WHMIS/SIMDUT 2015 
classified controlled products 
(the list is not exhaustive). 

QC

Workers’ Comp Rates 
Jan. 1: It’s official. Awash in money 
generated by the 131.6% Injury 
Fund surplus, WorkplaceNL applied a 
$0.21 rate discount bringing 2019 average 
assessments to a 35-year low of $1.69 
per $100 assessable payroll. Nearly 
95% of employers are getting a rate cut. 
Meanwhile, Maximum Compensable and 
Assessable Earnings is increasing 1.9% 
from $64,375 to $65,600. 

NL

Electrical Licensing  
Dec. 29: New Electrical Code 
licensing regulations took 
effect. Highlights:
�� Electrical contractor license 

required to contract for installing, 
extending, changing or repairing 
electrical installations 

�� Licences issued by Chief Electrical 
Inspector

�� Electrical contractor can only hire 
certified electrician, apprentice 
working under the supervision of 
a certified electrician, or permit 
holder to do installation work.

PE

WCB
Jan. 1: Service improvements and 
changes taking effect in 2019:
�� Digital WCB clearance
�� Payment by cash and post-dated 

cheque no longer accepted
�� Special Protection coverage to 

continue automatically as long as full 
payments are made with no need to 
re-apply each year.

NS

Climate Change
Dec. 5: The Premier said that 
the province will meet and 
exceed federal emissions targets by 
following its made-in New Brunswick 
Climate Change Action Plan for large 
emitters. 

NB

Aviation Safety 
Dec. 12: New safety regulations took effect to prevent flight crew fatigue. 
Highlights:   
�� New time limits on how long crew members can be on the job over a weekly, 

monthly, 90-day and one-year period
�� Mandatory rest periods
�� New limits on the duties they can perform while on duty
�� Mandatory implementation of Fatigue Risk Management Systems. 

JHSC Training 
Jan.: Bill 30, which took effect last June, requires 
employers (and prime contractors) to ensure JHSC co-
chairs and/or health and safety representatives receive 
about their duties and functions. But the government still 
hasn’t published the training standards and approved 
providers. And it’s cautioning employers to be “wary” of 
providing such training until it does.    

FED

AB

Month In Review
A roundup of new legislation, regulations, 
government announcements, court cases and 
arbitration rulings.
Visit OHSInsider.com for the complete  
Month-In-Review.

http://www.assembly.nu.ca/sites/default/files/Bill-8-An-Act-to-Amend-the-Workers-Compensation-Act-English-French.pdf
https://www.csst.qc.ca/prevention/reptox/Pages/liste-simdut-2015-a.aspx
https://www.princeedwardisland.ca/sites/default/files/publications/royal_gazette/rg_issue_52-december_29_2018_complete.pdf
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COMPLIANCE BRIEFING
What Is Workplace Safety Law? 
“What does the OHS law say about X?”

That’s a question safety directors get asked pretty often. 
To answer it, it’s commonly assumed, you need to look at 
that secret code tucked away in a dusty volume that only 
lawyers know how to access. I’m here to tell you that there 
is no such volume. The “law” is a much more complicated 
and dynamic thing made up of not just law books but 
other elements you wouldn’t think of as having legal force, 
including voluntary standards, government guidance and 
even the terms of your collective agreements. The secret 
is being able to track down and interpret all those sources. 
And that’s exactly what I’m going to show you how to do.    

The 6 Elements of Workplace Safety Law 

What we think of as occupational health and safety law is 
an amalgamation of 6 different elements. 

1. Statutes

Statutes, aka, “Acts,” are pieces of legislation enacted by a 
federal, provincial, or municipal legislature. In the context 
of workplace safety, such legislation is typically called the 
“Occupational Health and Safety Act” although names 
vary by jurisdiction. 

Table 1: OHS Statute by Jurisdiction

Jurisdiction(s) Name of Workplace Health & Safety Statute

ON, AB, NB, NL, 
NS, PEI, QC, YK

Occupational Health & Safety Act

Fed Canada Labour Code (Part II)

BC Workers Compensation Act (Part 3)

SK Saskatchewan Employment Act (Part III)

MB Workplace Safety & Health Act

NWT, NU Safety Act

While in most jurisdictions, the Act is standalone 
legislation, in BC, SK and under federal law, it’s one part of 
broader employment legislation. What doesn’t vary are the 
basic things the Act does, including:  

 � Listing the Act’s purposes;

 � Setting out the broad duties and rights of different 
individuals and entities covered by the Act;

 � Designating (or creating) the government agencies 
responsible for overseeing and enforcing the Act;

 � Giving those agencies the power to adopt regulations 
implementing the Act; and

 � Listing the enforcement mechanisms and penalties for 
violations. 

While the OHS Act is the biggie, there are also other 
statutes that affect health and safety in the workplace, 
including (to name just a few): 

 � The worker’s compensation statute, which provides 
benefits for work injuries and illnesses;

 � Fire & Building Codes which establish requirements for 
work buildings and facilities;

 � Laws banning indoor smoking; and 

 � Municipal health and safety statutes.

2. Regulations

Regulations are created not by the legislature but the 
government agency that administers the statute to supply 
the crucial implementation details and specific things that 
must be done to comply. Example: 

 � Sec. 25(2)(h) of the Ontario OHS Act says employers must 
“take every precaution reasonable in the circumstances” 
to protect workers but doesn’t specifically mention 
machine (or any other) hazards;

 � Secs. 24-35 of the OHS Regulation for Industrial 
Establishments lists specific guarding measures that 
must be implemented to protect workers from machine 
hazards; 

 � Result: Failure to ensure the machine guarding measures 
required by the Reg. are in place violates the employer’s 
duty to “take every precaution reasonable” under Sec. 
25(2)(h) of the statute. 

The regulations are the go-to source for any safety director 
trying to run a compliant OHS program. But where you find 
them depends on your jurisdiction. That’s because OHS 
regulations may be contained in a single general regulation 
and/or separate regulations covering: 

 � Specific industries such as mining or construction;

 � Specific hazards or operations like WHMIS or confined 
spaces; and/or 

 � Administrative aspects of the law such as workplace 
JHSCs, administrative penalties and exclusions from 
coverage.

See Table 2 OHS Regulations by Jurisdiction at OHSInsider.
com.

3. Court Cases

Court cases are rules made by judges in actual rulings 
based on the facts of the particular situation. Although 
each case is different, court rulings create a precedent that 

judges use to decide future cases. 

In the context of OHS law, the significance of court cases 
is in interpreting the requirements set out in OHS statutes 
and regulations. 

Example: The most important OHS case ever decided in 
Canada, one you’ve probably heard of, is R. v. Sault Ste. Marie 
decided by the Canadian Supreme Court in 1978 when the 
OHS laws first took effect. To get a conviction, the Crown 
must normally prove 2 things: 1. The defendant committed 
the offence, i.e., did something the law prohibits or omitted 
to do something the law requires; and ii. That it did so with 
the required state of mind (in lawyer language “mens rea”), 
e.g., willfully or recklessly. One of the things that made the 
OHS laws so different—and scary—was that they had no 
mens rea requirements. Translation: All the Crown had to 
prove was the defendant committed the offence regardless 
of state of mind. 

 Or so it seemed. But in Sault Ste. Marie, the Court released 
a thunderbolt. The legislators who wrote the OHS laws 
didn’t mean to be so strict, the Court reasoned. Their real, 
although implied intention is that mens rea should count 
for something. Specifically, a defendant found to have 
committed a violation should be able to avoid liability by 
proving that he/she/it took all reasonable steps in the 
circumstances to follow the law and protect safety. 

And so the due diligence defence was born. Since Sault 
Ste. Marie, one of the main roles of courts in OHS law is 
to decide whether defendants who violated the Act or 
regulations have done enough to prove due diligence, with 
each ruling creating a precedent for subsequent cases. 
(More on due diligence in Sec. 6 below.)

4. Collective Agreements

Collective agreements are contracts that employers 
negotiate with a labour union representing the company’s 
workers. The safety obligations contained in the collective 
agreement may be used to flesh out or even modify, i.e., 
make more but not less strict, the requirements imposed by 
the OHS statute or regulations with regard to the workers, 
operations or work sites the agreement covers.

EXAMPLE
OHS Regs. require fall protection for workers at risk of falling more 

than 3 metres:
OK: Collective agreement requires fall protection for workers at 

risk of falling >2 metres
NOT OK: Collective agreement requires fall protection only for 

workers at risk of falling >4 metres 

Collective agreements can also extend and clarify 
an employer (or worker’s) legal duties by furnishing 
specific details not spelled out in the OHS laws. 

EXAMPLE
OHS Regs. require employers must pay for “reasonable travel 

costs” of medical exams of workers working in compressed air but 
don’t define what travel costs are “reasonable”

The collective agreement can fill in these details—but can’t take 
away the workers’ right to reimbursement for travel costs 

5. Government Guidance

Government agencies like WorkSafeBC or the Ontario 
MOL issue guidance on specific parts of the OHS statute 
and regulations they enforce. While it doesn’t have the 
legal force of regulation, guidance is important because it 
explains how the MOL interprets the law and what people 
and organizations must do to comply with it. 

6. Voluntary Standards 

Voluntary standards, i.e., nonbinding codes issued by 
nongovernment organizations like the CSA, ANSI and 
NFPA, industry codes and best practices, pick up where 
regulations leave off by delving into the technical details 
needed to achieve safety. Because they’re based on 
actual operations, voluntary standards typically require 
employers to do more than the law requires. 

EXAMPLE
OHS Regs. say that workers must use “appropriate” head protection

CSA Z94.1-05 (Industrial Protective Headwear) sets out 
specific standards for different classes of protective headwear 

regarding design, construction, fit, selection, use and maintenance 

“Voluntary standards” may become mandatory when they 
get “incorporated by reference” into and thus become part 
of the OHS laws (typically the Regs.) 

EXAMPLE
The OHS Regs. of most jurisdictions say that the components of a 
fall arrest system must meet specific CSA standards, CSA Z259.10-
06 for full body harnesses. Failing to meet the CSA standards thus 

becomes an OHS offence. 

Voluntary standards may also be used by MOL inspectors, 
prosecutors and judges to determine if an employer took 
all the “reasonable steps” necessary to prove due diligence. 
Explanation: The steps required by the voluntary standard 
becomes the standard for “reasonable.” 

EXAMPLE
OHS Regs. say that an in-running nip hazard or any part of a 

machine, device or thing that may endanger the safety of any worker 
must be equipped with and guarded by a guard or other device that 
prevents access to the pinch point,” but doesn’t say anything about 

the kind of “device” to use.
CSA Z432-94 (Machine Guarding) says that the height of a guard 

is a key factor in choosing a device and that a barrier of less than 39 
inches/1 meter is too short because workers can climb over it. 

Ontario Court rejects an employer’s due diligence and finds it guilty 
of a machine guarding violation because the device it provided didn’t 

meet the CSA height requirements.  

https://ohsinsider.com/topics/safety-directors-compliance-briefing-what-is-workplace-safety-law
https://ohsinsider.com/topics/safety-directors-compliance-briefing-what-is-workplace-safety-law
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ASK THE EXPERT
When Newly Installed Equipment Poses 
Ergonomic Hazards    
QUESTION

We recently brought it in bear-proof garbage bins about 
4-feet-tall with heavy lids that open only about 45°. It now 
takes 2 workers to dump the garbage—one to hold open 
the lid and the other to throw the garbage bags in the bin. 
This causes overexertion, especially to the worker who has 
to pry and hold open the heavy lid and several complaints 
have been received. But management says the bins are 
here to stay. Please advise.  

ANSWER

As with many hazards, musculoskeletal disorders (MSDs) 
require a hierarchy of controls approach:

Step 1: Consider Substitution. Get rid of the bins and 
substitute ergonomically safer equipment if it’s reasonably 
practicable. 

Step 2: If substitution isn’t reasonably practicable, consider 
engineering controls or equipment to eliminate the need 
to do the operation manually, e.g., mechanized lifting 
equipment, or adapt the load to facilitate the lid lifting and 
dumping. 

Step 3: If engineering controls aren’t reasonably practicable 
(and/or as a supplement to engineering controls), 
implement work controls, including training, safe lifting 
procedures, etc.

Step 4: Documents your consideration of substitution and 
engineering controls, why you concluded they weren’t 
reasonably practicable and why you considered the 
alternative measures as providing equivalent protection.

Bottom Line: It’s OK to take cost and feasibility into 
account; what’s NOT OK is failing to at least consider the 
substitution and engineering controls options.

Storage Rack Inspection in Ontario  
QUESTION

Where in Ontario OHS laws does it say that you need to 
complete a specific training course to inspect storage 
racking?

ANSWER

Nowhere. 

Explanation: 

Storage racks are subject to pre-start health and safety 
review (PHSR) requirements under Sec. 7 of the OHS 

Industrial Establishments Regs. The PHSR must be 
performed by a professional engineer. And you don’t get to 
be a professional engineer unless you take the appropriate 
courses.

In Feb, the MOL proposed revising the requirements. 
Instead of a PHSR by a professional engineer, employers 
would have to ensure that the following tasks are carried 
out by a person with adequate knowledge, training and 
experience:

 � Installing or uninstalling a storage rack;

 � Inspecting the storage rack for wear, corrosion, damage, 
missing or incompatible parts; and

 � Making a record of the results of each inspection and 
providing them to the employer.

This proposal remains on ice and I believe is unlikely to 
be adopted by the new Ontario Progressive Conservative 
government. If I’m proven wrong, you can be certain that 
we’ll report it in OHSI. 

 

JHSC Certification Training in Alberta  

QUESTION

What’s the story with JHSC certification training in Alberta? 
Should we be providing such training now?

ANSWER
No.

Explanation: 

For those of you not familiar with the Alberta situation, Bill 
30, which took effect in June, requires employers and prime 
contractors to ensure JHSC co-chairs and health and safety 
representatives get training about the duties and functions 
of their role (OHS Act, Sec 29(1)). The OHS Code (Sec. 
201) specifies that such training must be provided by an 
organization designated by the Minister, i.e., government.

The Minister is in the process of developing a list of 
approved providers and training criteria and will post the 
info on its website once it’s done–which it says will be 
“soon.” But until then, it’s warning employers to “be wary 
of organizations offering training before the criteria and 
provider list is available.” 

Translation: If you provide training now, you run the risk 
that the trainer and/or program won’t be approved and 
you’ll need to provide it again. 

EHS COMPLIANCE
British Columbia’s New Climate Change Plan
The goal is to cut greenhouse gas emissions to 40% below 
2007 levels by 2030, 60% by 2040 and 80% by 2050. 
That’s the same 2050 goal as BC’s original climate change 
plan launched back in 2007 by Premier Gordon Campbell. 
That plan called for a 33% reduction by 2020, a goal 
widely missed by the Province. To achieve the same 2050 
target, reductions under CleanBC will have to be even 
more dramatic.

The key elements of CleanBC designed to meet these goals 
are:

 � A significant shift away from hydrocarbons and to 
electricity, including electrification of the gas fields 
of northeastern BC and processing facilities, and new 
electrical transmission lines to connect large loads, 
meaning an increase in electricity demand of 8% by 
2030 and significantly more in the longer term.

 � Incentives for a reduction in emissions from industrial 
sources, including using a portion of carbon tax revenue 
to provide financial incentives for certain industries 
to reduce emissions and a regulatory framework for 
carbon capture and storage.

 � A push to reduce emissions from the transportation 
sector 20% by 2030, with 30% of light-duty vehicles 
being zero-emission by 2030, 100% by 2040, 
government incentives to buy zero-emission vehicles 
and support for new charging infrastructure around the 
Province.

 � A plan to improve the energy efficiency of residential 
housing and commercial buildings by retrofitting, and 
to require all new buildings to be net-zero energy by 
2032 and the phasing out of natural gas heating for 
commercial buildings.

 � Increasing renewable fuels in consumer gas products, 

meaning a 15% renewable gas content requirement for 
natural gas, more biofuels at the pump, and an increase 
in the low carbon fuel standard from 10% to 20% by 
2030.

 � Diverting 95% of organic waste from landfills and 
converting it to new products.

The identified measures still fall short of the 2030 goal. The 
government intends to identify and announce additional 
measures to make up the 25% gap within the next two 
years. That will leave less than 10 years to achieve these 
targets. The costs of CleanBC are not yet known. Some of 
those details are expected in February’s budget.

CleanBC presents laudable goals, but as we have seen 
before, it is easy to announce aggressive reductions to 
emissions to be achieved in the future; it is quite another 
thing to actually achieve them. Nevertheless, the plan is 
a clear indication of government policy in a number of 
key areas -- policies that are not limited to environmental 
measures, but include a broad economic framework 
for the Province in the years to come. All businesses 
operating in British Columbia should take note and follow 
the development of these policies going forward. They are 
sure to have broad implications for the Provincial economy, 
far beyond the identified climate change goals, including 
presenting opportunities for emerging technologies and 
services that are able to deliver these measures.

For further questions regarding CleanBC and possible 
implications for your business, please contact one of the 
authors or your Fasken relationship partner.

About the Authors: Ron Ezekiel, Amy Carruthers and Sarah 
Martin are lawyers at Fasken.

The content of this article is intended to provide a general guide 
to the subject matter. Specialist advice should be sought about 
your specific circumstances.
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IN THE NEWS
Court Refuses to Order Arrests of CP 
Strike Protesters 

Canada Post got an Ontario court to 
issue an injunction ordering protesters 
to stop blockading its mail processing 
plants. The protesters simply ignored 
the order as the police stood by. So, CP 
went back to court asking for an order 
clarifying the police’s right to make 
arrests to enforce the injunction. But 
that didn’t work either. Dissatisfied 
with what it perceived to be the police 
department’s passivity, CP asked the 
court to order it to make arrests. The 
court refused. While we can hold police 
in contempt of court for not obeying a 
court order after the fact, we can’t tell 
them how to do their job, the court 
reasoned [Canada Post Corporation v. 
Doe et al, 2018 ONSC 7283 (CanLII), 
Dec. 5, 2018].

Terminated Probationary Employee 
Loses Her Long Running Reprisal 
Case

You can’t fault the persistence of the 
probationary government employee 
who wasn’t offered a heavy equipment 
operator job back in Feb. 2015. She 
filed an internal complaint claiming 
the rejection was a reprisal for raising 
safety concerns. When that didn’t 
work, she filed a sex discrimination 
claim. When the Human Rights 
Commission tossed the case, she went 
to court. When the court nixed the 
complaint as baseless and vexatious 
and ordered her to pay the government 
$9K in legal costs, she appealed to the 
Yukon Court of Appeal. And, now, in 
what should be the final chapter of 
the saga, the high court has upheld 
the lower court’s ruling [Wood v. 

Yukon (Occupational Health and Safety 
Branch), 2018 YKCA 16 (CanLII), Nov. 
22, 2018].    

Worker Fired for Safety Lapse that 
Causes Propane Spill 

Causing a propane spill by backing 
up his propane delivery truck without 
first checking to ensure the hoses 
were disconnected was the last straw 
for a worker with previous safety 
violations. The worker contended that 
the propane impaired his judgment 
but there was no evidence he actually 
inhaled the stuff. So, the court tossed 
his wrongful dismissal and defamation 
claims but awarded him nearly $20K in 
unpaid overtime. Both sides appealed 
but the Sask. Court of Appeal upheld 
the judgment [Balzer v Federated Co-
operatives Limited, 2018 SKCA 93 
(CanLII), Nov. 28, 2018].  

https://www.canlii.org/en/on/onsc/doc/2018/2018onsc7283/2018onsc7283.html
https://www.canlii.org/en/on/onsc/doc/2018/2018onsc7283/2018onsc7283.html
https://www.canlii.org/en/yk/ykca/doc/2018/2018ykca16/2018ykca16.html
https://www.canlii.org/en/yk/ykca/doc/2018/2018ykca16/2018ykca16.html
https://www.canlii.org/en/yk/ykca/doc/2018/2018ykca16/2018ykca16.html
https://www.canlii.org/en/sk/skca/doc/2018/2018skca93/2018skca93.html
https://www.canlii.org/en/sk/skca/doc/2018/2018skca93/2018skca93.html

