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OHS Case Briefing
Occurrence of Accident Doesn’t Prove Employer Should Have 
Prevented It
“Do everything you reasonably can to ensure no 
puck crosses the goal line.” 

These are the Maple Leafs’ coach’s 
instructions to the goalie. Minutes later, 
Montreal scores a goal. Nobody sees it 
happen and there are no replays. But the 
coach claims that the puck sitting in the back 
of the Toronto net is proof enough that the 
goalie didn’t follow his instructions. 

‘Sound absurd? So, what if I tell you that 
reasoning like this was applied in the last 
place you’d ever expect to hear it—in a 
court of law emanating from the lips of a 
Crown prosecutor charged with proving an 
OHS violation beyond a reasonable doubt. 
Even more surprisingly, the argument nearly 
worked. Lucky for employers, it didn’t. Here’s 
a look at the case and how it almost tilted the 

balance of power in OHS prosecutions. 

The Accident

During a “tripping out” procedure, the driller 
uses the rig controls to lift the drawstring from 
the well while the floorhands disconnect drill 
pipe from the drawstring. Release of torque 
from the drill string causes some part of the 
drilling equipment to rotate unexpectedly 
and smack one of the floorheads in the head 
with fatal results. It’s unclear how the torque 
built up or how it was released. All that’s 
certain is that the accident happened and a 
worker lies dead as a result.   

The OHS Law

The Crown claims the employer, Precision 
Drilling, violated Section 2(1)(a)(i) of the 
Alberta OHS Act, which says:

...continued on page 4

OHS Compliance Briefing
The 8 Things OHS Directors Need to Know About Drug Testing
It’s a pretty good bet that at least some of 
your workers will consume recreational 
cannabis once the stuff becomes legal on 
October 17. The challenge for OHS directors 
is to ensure they don’t do it at or before work. 
So, the most important thing you can do to 
prepare is ensure that your drug use and 
testing policies are in order. 

The Key Principles to Keep in Mind

Drug testing laws are complex but the basic 
principle behind them is simple. It comes 
down to a balance between the worker’s 
privacy and the employer’s interest in 
ensuring workplace safety. As an OHS 
director, you should recognize that the 
balance tips in the favour of safety when 3 
things are true: 

 � The safety interest is real and compelling; 

 � Testing promotes the safety interest; and

 � The testing policy is as narrow and 
minimally invasive as possible to achieve 
the purpose.

With that in mind, here are 8 key points 
about the law of drug testing. 

1. Drug testing is harder to justify than 
alcohol testing. 

Explanation: Unlike alcohol, marijuana and 
other drugs may remain in your system long 
after the buzz is gone. As a result, the fact 
that workers test positive for drugs doesn’t 
necessarily prove they were impaired when 
they took the test the way a positive test 
for alcohol does. That partially negates the 
effectiveness of drug testing as a safety 
measure. 

...continued on page 2
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2. Testing Is Easier to Justify for Safety-Sensitive 
Workers.

Explanation: In general, testing as a safety measure is 
justified when it’s applied only to workers who do safety-
sensitive jobs, e.g., operate equipment, drive vehicles, etc. 

3. Random testing is harder to justify than post-incident 
and for-cause testing.   

Explanation: The stronger the grounds 
to suspect impairment, the greater the 
justification for testing a worker. That’s why 
for-cause testing policies like post-incident 
testing after a worker is involved in a safety 
incident are easier to justify. Random testing, 
by contrast, is much more privacy-invasive 
because it’s testing without suspicion. 

4. Random drug testing is allowed only 
if there’s proof of a safety-related drug 
problem.   

Explanation: The leading case on random drug 
testing is a 2013 ruling called Communications, 
Energy and Paperworkers Union of Canada, Local 
30 v. Irving Pulp and Paper Ltd., in which the Canadian 
Supreme Court ruled that the mere fact that the workplace 
is dangerous and the worker is safety-sensitive isn’t 
enough to override the privacy invasion of random testing. 
To justify random testing, the employer must also show 
that there’s a history of safety incidents and problems 
at the workplace caused by workers’ drug/alcohol use. 

And even that may not be enough, as an Alberta energy 
company named Suncor learned when a court struck down 
its random testing policy for safety-sensitive workers at 
oilsands sites despite evidence documenting over 1,000 
drug-related safety incidents at the site. See the scorecard 
summarizing these and other key drug testing cases on the next 
page.

5. Post-incident testing isn’t allowed if it’s 
overly broad.  

Explanation: While easier to justify than 
random testing, post-incident testing may 
fall on the wrong side of the privacy-safety 
balance if the policy or the way it’s applied is 
overbroad and leads to over-testing. In other 
words, the mere fact that an incident occurs 
is generally not enough to justify post-incident 
testing without reasonable grounds to suspect 
that the worker was impaired. 

6. Pre-employment and/or certification 
testing is generally allowed for safety-
sensitive positions.

Explanation: Testing is easier to justify when it’s used as 
part of a broader evaluation of a person’s fitness for a 
safety-sensitive job—whether before hiring a new worker 
or promoting a current one to a safety-sensitive position.

7. Testing policies must account for medical marijuana.

Explanation: Legally speaking, all marijuana is not created 
equal. The stuff being legalized on Oct. 17 is recreational 
marijuana. Medical marijuana, by contrast, is already legal. 
Accordingly, it should be addressed in your current testing 
policy. Specifically, you need to recognize that the condition 
for which the worker is using medical marijuana is probably 
a “disability” under human rights laws. That’s a big deal 
because you must make reasonable accommodations 
for a worker’s disabilities to the point of undue hardship. 
Theoretically, that could include tolerating his/her use of 
medical marijuana—at least at home. 

8. Testing policies must account for drug addictions. 

Explanation: One more similar twist is the difference 
between recreational drug use and dependency or 
addiction. The former isn’t protected; the latter, however, 
is treated as a disability under human rights laws. In 
other words, unlike recreational users, workers with drug 
addictions are entitled to reasonable accommodations. 

It comes down 
to a balance 

between 
worker privacy 
and workplace 

safety

...8 Key Facts continued from cover
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Drug & Alcohol Testing Scorecard
A quick summary of the leading court cases on the legal limits of drugs and alcohol testing  
Here’s a look at the leading cases challenging the legality of an employer’s drug and alcohol testing policies. Because these 
issues are complex and layered, don’t be surprised to find cases where the policy came away with a split decision. 

Testing Upheld

Case Type of Test Comments

Entrop v. Imperial Oil Ltd., [2000] O.J. No. 2689 Random alcohol breathalyser Testing limited in scope and positive test denotes current impairment

Imperial Oil Ltd. v. Communications Energy & Paperworkers 
Union  of Canada, Local 900, [2006] O.L.A.A. No. 721, 157 
L.A.C. (4th) 225 (Lab. Arb.)

Random alcohol breathalyser 
& post-incident drug and 
alcohol

Testing limited in scope; positive alcohol test denotes current impairment; and post-incident 
testing is based on reasonable cause 

McLean Grievance, [2008] CanLII 13354 (ON L.A.) Random drug Testing is bona fide occupational requirement because random testing of non-US drivers required 
by US Dept of Transportation regulations 

CNR. v. National Automobile, Aerospace, Transp. & General 
Workers Union of Canada, [2007] CanLII 43492 (ON L.A.)

Post-incident drug OK to discipline rail car inspector for refusing drug test after getting into serious truck accident at 
work given damage done and fact his driver’s licence had been suspended 

Stewart v. Elk Valley Coal Corp., 2017 SCC 30 (CanLII) (Canadian 
Supreme Court)

Post-incident drug OK to fire drug addict for testing positive given his deliberate decision not to disclose addiction 
under company’s non-punitive “no free accident policy”

Amalgamated Transit Union, Local 113 v. Toronto Transit 
Commission, [2017] ONSC 2078 (CanLII)

Random drug & alcohol Applying Supreme Court’s Irving Paper standards (see chart below), court refuses to enjoin 
testing as part of fitness for duty policy concluding that transit workers’ and public health and 
safety overrides workers’ privacy interests

Gilbert and D & D Energy Services Ltd., Re, 2017 CarswellNat 
2499 (Can. Lab. Code Adj.)

Post-incident drug Failing marijuana test isn’t just cause to fire because it doesn’t prove current impairment but 
cheating on test by using a co-worker’s urine is

Mielke v. Entrec Corp., [2015] C.L.A.D. No. 272 Post-incident drug &  alcohol OK to fire driver for refusing drug test after accident given recent history of safety violations and 
worker’s failure to give an explanation for his refusal 

Testing Struck Down

Case Type of Test Comments

Communications, Energy and Paperworkers Union of 
Canada, Local 30 v. Irving Pulp and Paper Ltd., [2013] SCC 
34 (CanLII) (Supreme Court of Canada)

Random alcohol 
breathalyser

While dangerous workplace and safety-sensitive nature of job may be enough to justify post-incident testing, 
to justify random testing, which is more intrusive, employer must also provide evidence that history of worker 
alcohol or drug use caused or contributed to safety incidents or problems at site

Entrop v. Imperial Oil Ltd., [2000] O.J. No. 2689 Random drug Testing limited in scope but unlike alcohol testing, drug testing doesn’t necessarily denote current impairment

Imperial Oil Ltd. v. Communications Energy & Paperworkers 
Union of Canada Local 900, [2009] ON C.A. 420

Random drug Random urinalysis drug testing violates employer’s duty under collective agreement to treat workers “with 
dignity and respect”

Communications, Energy & Paperworkers Union, Local 707 
v. Suncor Energy Inc., [2008] A.G.A.A. No. 55

Post-incident drug 
and alcohol

Policy requiring post-incident testing unless supervisor thinks drugs and alcohol weren’t involved is overly broad 
and unreasonable

Unifor, Local 707A v Suncor Energy Inc, 2017 ABQB 752 
(CanLII)

Random drug and 
alcohol

Court brushes aside evidence of history of drug/alcohol incidents and finds that workers’ privacy outweighs 
employer’s safety concerns in enjoining testing policy pending arbitrator’s ruling on policy’s validity; Canadian 
Supreme Court declines to hear case on appeal

Mechanical Contractors Assn. Sarnia v. United Assn. of 
Journeymen and Apprentices of the Plumbing & Pipefitting 
Industry, [2014] ONSC 6909 (CanLII)

Pre-access drug 
and alcohol 

Court nixes policy requiring company contractors to test all their employees before giving them access to 
company worksite finding that privacy intrusion outweighs safety interest given lack of evidence of drug or 
alcohol issues at site 

Bombardier Transportation v. Teamsters Canada Rail 
Conference—Division 660, [2014] CanLII 5318 (CA LA

Post-incident drug 
and alcohol

Mandatory testing after every incident even if no injuries or damage occurs is overly broad; but court upholds 
mandatory testing for workers as part of their certification for safety-sensitive positions   

United Steelworkers, Local Union 5890 v. Evraz Regina 
Steel (Holtskog Grievance), [2014] S.L.A.A. No. 9

Post-incident drug 
and alcohol 

Policy OK but applying it to worker after minor incident was unreasonable—mere fact that worker left scene 
without reporting incident wasn’t reasonable suspicion of drug/alcohol impairment

Jacobs Industrial v. International Brotherhood of Electrical 
Workers, Local 353, [2016] CanLII 198 (ON LA)

Post-incident drug 
and alcohol 

Policy OK but applying it to worker with solid safety record after a minor incident without reasonable suspicion of 
impairment—the worker was even allowed to drive himself home after the incident—was unreasonable 

Teck Coal Ltd. (Fording River and Elkview Operations) v 
United Steelworkers, Locals 7884 And 9346, 2018 CanLII 
2386 (BC LA)

Random drug and 
alcohol 

Not enough evidence of drug/alcohol-related safety problems at coal mine site to justify subjecting miners to 
the indignities of random testing 

https://www.canlii.org/en/on/onca/doc/2000/2000canlii16800/2000canlii16800.html
https://www.canlii.org/en/ca/scc/doc/2017/2017scc30/2017scc30.html
https://www.canlii.org/en/on/onsc/doc/2017/2017onsc2078/2017onsc2078.pdf
https://www.canlii.org/en/on/onsc/doc/2017/2017onsc2078/2017onsc2078.pdf
https://www.canlii.org/en/ca/scc/doc/2013/2013scc34/2013scc34.pdf
https://www.canlii.org/en/ca/scc/doc/2013/2013scc34/2013scc34.pdf
https://www.canlii.org/en/on/onca/doc/2000/2000canlii16800/2000canlii16800.html
https://www.canlii.org/en/on/onca/doc/2009/2009onca420/2009onca420.html
https://www.canlii.org/en/on/onca/doc/2009/2009onca420/2009onca420.html
https://www.canlii.org/en/ab/abgaa/doc/2008/2008canlii88099/2008canlii88099.html
https://www.canlii.org/en/ab/abgaa/doc/2008/2008canlii88099/2008canlii88099.html
https://www.canlii.org/en/ab/abqb/doc/2017/2017abqb752/2017abqb752.html
https://www.canlii.org/en/on/onscdc/doc/2014/2014onsc6909/2014onsc6909.pdf
https://www.canlii.org/en/on/onscdc/doc/2014/2014onsc6909/2014onsc6909.pdf
https://www.canlii.org/en/on/onscdc/doc/2014/2014onsc6909/2014onsc6909.pdf
https://www.canlii.org/en/ca/cala/doc/2014/2014canlii5318/2014canlii5318.pdf
https://www.canlii.org/en/ca/cala/doc/2014/2014canlii5318/2014canlii5318.pdf
https://www.canlii.org/en/sk/skla/doc/2014/2014canlii37939/2014canlii37939.html
https://www.canlii.org/en/sk/skla/doc/2014/2014canlii37939/2014canlii37939.html
https://www.canlii.org/en/on/onla/doc/2016/2016canlii198/2016canlii198.pdf
https://www.canlii.org/en/on/onla/doc/2016/2016canlii198/2016canlii198.pdf
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“Every employer shall ensure, as far as it is reasonably 
practicable for the employer to do so, the health and safety of 
workers engaged in the work of that employer” (emphasis 
added).

How an OHS Prosecution Works

In an OHS prosecution, the Crown has the burden of proving 
every element of the offence beyond a reasonable doubt. 
Once the so-called actus reus is proven, the burden shifts to 
the defendant to show that it was not guilty by making out 
a due diligence defence. Thus, in its prosecution against 
Precision under Section 2(1)(a)(i), the Crown must show 3 
things to prove actus reus:

1. Precision was the victim’s employer; 

2. The worker was engaged in Precision’s work; 

3. It would have been “reasonably practicable” for Precision 
to ensure the victim’s health and safety. ? 

The Issue

Nobody disputes the first 2 elements. The real issue is 
element 3. The problem for the Crown is that the reasons 
for the accident are unclear and evidence linking it to some 
failure on the part of Precision is extremely thin. And since 
the Crown has the burden of proof, its case seems doomed. 
The Crown’s solution is to claim that the fact the accident 
occurred proves that Precision didn’t meet the reasonably 
practicable standard. 

What’s At Stake

If the Crown is right, it would seal the deal on actus reus and 
shift the burden to Precision to show due diligence. The 
lack of evidence would then work against Precision and all 
but seal a conviction for the prosecution. 

The Ruling

The trial court sides with the Crown and convicts Precision. 
The appeals court sides with Precision and chucks the 
conviction. The Court of Appeal, the highest in Alberta, 
has the final word: Precision wins. [R v Precision Diversified 
Oilfield Services Corp, 2018 ABCA 273 (CanLII), Aug. 22, 
2018].

The Reasoning

To prove “reasonably practicable” element of the actus 
reus, the Crown must show there was some reasonably 
practicable action Precision could and should have done 
but didn’t do to address the unsafe condition. The mere 
occurrence of an accident isn’t enough. So, the Court 
orders a new trial—one that the Crown will have little 
shot at winning given the lack of evidence of any specific 
blameworthy action by Precision. 

The Significance

While there’s a lot of legal technicality here, the case has 

immediate and practical significance on OHS directors and 
the liability risks of their companies because it just might 
make it easier for you to defeat an OHS prosecution, or 
even avoid it completely. 

Explanation: There are 2 basic ways to beat back charges in 
an OHS prosecution. The first line of defence is actus reus. If 
that fails, you can still prevail with a due diligence defence. 
But since the Crown has the burden of proving actus reus 
beyond a reasonable doubt, you may not even need that 
second line of defence. 

Now consider what would have happened had the Precision 
case gone the other way. Keep in mind that OHS laws of all 
jurisdictions include “reasonably practicable” and similar 
general standards. If the mere occurrence of an accident 
were enough to prove an employer violated such standards, 
the actus reus line of defence would be significantly 
weakened and the Crown would have the upper hand 
in prosecutions involving accidents. And as convictions 
got easier, prosecutions would also likely become more 
common. 

The big takeaway from Precision is that this didn’t happen. 
The upshot is that “reasonable” and other general language 
in the OHS statute isn’t just window dressing that the 
prosecution can brush aside but an actual element of the 
offence the Crown must prove to establish actus reus. 

Bottom Line

Stated differently, the burden is on the Crown to show 
that the employer was not reasonable during the actus 
reus stage of the prosecution rather than on the employer 
to show that it was reasonable as part of its due diligence 
defence. 

It’s Not Just in Alberta The other bit of good news is that 
this is the third time a top-ranking provincial court has 
ruled that the prosecution must prove the employer acted 
unreasonably and can’t simply rely on the accident as 
proof.

Jurisdiction, Case OHS Act Provision

Ontario: Ontario v. 
Brampton Brick Ltd., 2004 
CanLII 2900 (ON CA)

Ontario OHS Act, Sec. 25(2): An employer 
shall take every precaution reasonable in 
the circumstances for the protection of a 
worker

Federal: R v Viterra Inc., 
2017 SKCA 51 (CanLII)

Canada Labour Code, Sec. 124: Every 
employer shall ensure that the health and 
safety at work of every person employed 
by the employer is protected + Sec. 125(1): 
every employer shall, in respect of every 
work place controlled by the employer and, 
in respect of every work activity carried out 
by an employee in a work place that is not 
controlled by the employer, to the extent 
that the employer controls the activity. . . .

...Occurrence of Accidents continued from cover

https://www.canlii.org/en/ab/abca/doc/2018/2018abca273/2018abca273.html
https://www.canlii.org/en/ab/abca/doc/2018/2018abca273/2018abca273.html
https://www.canlii.org/en/on/onca/doc/2004/2004canlii2900/2004canlii2900.html?autocompleteStr=Brampton%20Brick%20&autocompletePos=1
https://www.canlii.org/en/on/onca/doc/2004/2004canlii2900/2004canlii2900.html?autocompleteStr=Brampton%20Brick%20&autocompletePos=1
https://www.canlii.org/en/sk/skca/doc/2017/2017skca51/2017skca51.html?autocompleteStr=Viterra&autocompletePos=2
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ASK THE EXPERT
Creating or Adapting a Drug Use Policy for 
Legalized Cannabis 
QUESTION: We’re looking for a clear and comprehensive 
drug and alcohol sample policy for an Ontario workplace, 
that includes the issue of legalized cannabis use (coming 
into effect Oct. 17, 2018). Thanks.

ANSWER: This is where being an OHSI member pays off 
since everything you need is right on the site. Here’s what 
to do. 

Editor’s Note: The following instructions and referenced Model 
Policies will work for those of you who already have a drug 
policy and want to vet it for legalization—not just in Ontario 
but any part of Canada. 

Step 1: Base the anti-drug use prohibition section of your 
policy on the OHSI Fitness for Duty Policy.   

Explanation: Bans on drug use shouldn’t be based on 
laws (especially after legalization), morality or even zero 
tolerance but on fitness for duty. 

Step 2: Since you’ll need a legally sound testing policy to 
enforce your fitness for duty policy, you can patch in the 
OHSI Model Testing Policy at the end of your policy. 

Step 3: As you merge these OHSI Models into a single policy, 
just be sure to make whatever adjustments are necessary 
to adapt to your own workplace and situation, e.g., any 
applicable collective agreements. 

JHSCs in Alberta 

QUESTION: We are a school board in Alberta with 15 
different schools. Under Bill 30, would we have to start a 
joint health and safety committee (JHSC) at each school 
with over 20 employees? 

ANSWER: Yes. 

Explanation: You must establish a JHSC at each site that 
employs 20 or more employees; in addition, a health and 
safety representative (HSR) is required for each site with 5 
to 19 employees. You can’t, in other words, have one JHSC 
purport to represent all the sites. 

However, there’s another option. Under Section 16(4) of 
the OHS Act, you can apply to the Director for an exemption 
or variance from the JHSC requirements based on the work 
conditions of the particular site(s), including:

 � The nature of the work done at the site; 

 � Union support for the exemption; and/or

 � The frequency of injury or illness at the site or particular 
industry involved (like a school). 

Suggestion: The exemption option might make sense 
especially since at first blush, a school seems like the kind 
of site that would be a strong candidate for an exemption 
as long as it has the unions behind it. I also suggest you talk 
to other school boards and find out what they’re doing. 

Industry-Specific Injury Rates across Canada  

QUESTION: What’s the total frequency rate for injuries 
(not fatalities) in Canada for the Transportation/Storage 
classification?

ANSWER: According to the Assoc. of Workers’ 
Compensation Boards of Canada (AWCB), of the 240,682 
lost-time injury claims across Canada in 2016, 15,671 came 
from Transportation & Storage. Although the AWCB lists 
total injuries by provinces and across Canada, it doesn’t 
provide nationwide injury rates per 100 workers the way 
its US counterpart, the Bureau of Labor Statistics does. 
And while individual workers’ comp boards provide injury 
rates for their province, they don’t generally give rates by 
industry. 

Theoretically, you could use the AWCB nationwide 
Transportation/Storage injury totals to calculate the 
national injury rate if you knew how many workers there 
were in that sector in 2016. Unfortunately, the AWCB 
report doesn’t provide that information. 

One more problem is that the most recent AWCB data is 
from 2016 and the AWCB can’t update it unless and until 
all of the different workers’ comp boards publish their 2017 
Annual Reports.

https://ohsinsider.com/wp-content/uploads/2017/11/Fitness-For-Duty-Substance-Abuse-Ontario.pdf
https://ohsinsider.com/tools/model-drug-alcohol-testing-policy
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COR
Oct. 1: Consultations 
end on proposed changes to the 
Certificate of Recognition program 
offering workers’ comp financial 
incentives to employers that 
voluntarily meet safety standards 
that are more rigorous than OHS 
requirements. Key changes on the 
table: 
�� Increase minimum financial 

incentives from $500 or 50% of 
premiums to $1,000 or 75% of 
premiums

�� Specification that financial 
incentive will apply to the 
employer’s account if the 
employer has an outstanding 
account balance for over 30 days

�� Requirement that all certification 
audits be conducted by an 
external auditor.

Recycling
Oct. 1: New point of 
purchase recycling 
surcharges for electronics, 
electrical products and tires take 
effect. Meanwhile, the tipping 
fees paid at waste facilities upon 
disposal of these products will be 
eliminated.   

BC

YT

Powered Mobile 
Equipment  
July 31: In an unusual move, the WSCC basically 
rebuffed the recommendations of the Chief 
Coroner following its investigation into the 2016 
death of a teenage worker in a powered mobile 
equipment (PME) rollover accident: 

Coroner 
Recommendation

WSCC Response

Do a public education 
campaign to promote PME 
Code of Practice

The Code of Practice was a primary focus 
of last year’s construction inspection 
program, and we make it available on our 
website including to handheld devices via 
OHS App and promote it in our newsletter

Encourage employers to do 
independent third-party 
safety program audits

We already do that and even make our 
Safety Officers available to conduct such 
audits for employers 

Do a study to review 
efficacy of using built-in 
inclinometer gauges with 
audible and visual alerts, 
two-way radios and other 
safety equipment to reduce 
PME rollover fatalities  

We looked at laws at what other 
jurisdictions do and found that none of 
them require or consider use of use of 
such gauges standard safe work practice; 
doing another study on the other types of 
equipment at this point isn’t likely to yield 
any difference making information  

NT

Workers’ 
Compensation
Sept. 20: Comments close on 
proposed policy revisions the 
WSCC plans to take up at its Dec. 
governance meeting: 
�� Policy 04.05, Dental Treatment
�� Policy 04.10, Employer Cost 

Transfer and Relief
�� Policy 10.05, Funding Strategy.  

Cannabis
Aug. 31: Public 
consultations ended 
on government actions to 
help employers minimize the 
risk of workplace impairment 
once recreational cannabis is 
legalized on Oct. 17. Options 
on the table include requiring 
employees to disclose if 
they’re impaired at work and 
would create a safety risk 
and requiring employers, 
in turn, to accommodate 
employees who come 
forward and make such a 
disclosure. 

SK

OHS 
Enforcement 
Aug.: Machine guarding 
and fall protection remain 
the most common OHS 
violations in Manitoba 
but WHMIS training is 
now in third place after 
not even being listed in 
the previous quarter’s 
Top 10. 

Powered Mobile Equipment 
Sept.: The MOL and the Infrastructure Health 
& Safety Association launched a 2-month 
campaign targeting hazards of equipment operating in 
reverse on construction projects: 
�� Phase 1: Education to help employers comply with 

OHS rules
�� Phase 2: MOL inspections of construction projects.

Emergency Response 
Aug. 28: New standards for Public Safety Answering 
Points, i.e., the people who pick up when you call 911, were 
adopted and will take full effect in June 2019. Highlights: 
�� Standard terminology for all PSAPs
�� Calls must be answered within 15 seconds and transferred 

within 60 seconds of answering at least 95% of the time
��  Centres  must have quality assurance plans, annual internal 

audit processes and backup procedures to ensure outages 
don’t disrupt 24/7 service continuity.   

AB

Month In Review
A roundup of new legislation, regulations, 
government announcements, court cases and 
arbitration rulings.
Visit OHSInsider.com for the complete  
Month-In-Review.

http://www.wscc.nt.ca/sites/default/files/documents/Website%20Stakeholder%20Engagement%20-%20Policy%2004.05%2C%20Dental%20Treatment%20-%20EN.pdf
http://www.wscc.nt.ca/sites/default/files/documents/Website%20Stakeholder%20Engagement%20-%20Policy%2004.10%2C%20Employer%20Cost%20Transfer%20and%20Relief%20-%20EN.pdf
http://www.wscc.nt.ca/sites/default/files/documents/Website%20Stakeholder%20Engagement%20-%20Policy%2010.05%2C%20Funding%20Strategy%20-%20EN.pdf
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Workers’ 
Compensation
Sept. 20: Comments close on 
proposed policy revisions the 
WSCC plans to take up at its Dec. 
governance meeting: 
�� Policy 04.05, Dental Treatment
�� Policy 04.10, Employer Cost 

Transfer and Relief
�� Policy 10.05, Funding Strategy.  

NU

OHS 
Enforcement 
Aug.: Machine guarding 
and fall protection remain 
the most common OHS 
violations in Manitoba 
but WHMIS training is 
now in third place after 
not even being listed in 
the previous quarter’s 
Top 10. 

MB

Powered Mobile Equipment 
Sept.: The MOL and the Infrastructure Health 
& Safety Association launched a 2-month 
campaign targeting hazards of equipment operating in 
reverse on construction projects: 
�� Phase 1: Education to help employers comply with 

OHS rules
�� Phase 2: MOL inspections of construction projects.

ON

WHMIS/SIMDUT
Aug. 8: CNESST published a 
Product Classification list of 
2,441 products based on scientific 
literature and criteria set out in 
the federal Hazardous Products 
Regulations to help employers with the 
WHMIS/SIMDUT 2015 classification 
process. Although the CNESST list 
classifications is neither official—the 
official classification of a particular 
product is listed on its SDS—nor 
comprehensive, it should come in 
handy to Québec employers in the 
process of adapting their workplace 
hazardous products inventories to 
the new WHMIS/SIMDUT 2015 
classification standards. 

QC

Workers’ Compensation 
Aug.: WorkplaceNL announced 
changes to the following policies and 
procedures:
�� Policy EN-04 Cardiac Conditions: Update 

to how Permanent Functional Impairment 
assessments are arranged

�� Policy EN-15 Peripheral Vascular Disease: 
Rescinded because it’s already covered in 
other policies

�� Health Care Services Procedures 18.00 
Acupuncture + 69.00 Massage Therapy: 
Clarification that purchase order for 
acupuncture and massage therapy can 
be given by WorkplaceNL as well as the 
Intake Adjudicator/Case Manager.  

NL

Indoor Smoking
Aug. 11: With cannabis 
legalization looming, 
regulatory changes took effect 
clarifying that Smoke-free Places 
Act restrictions on second-
hand smoke and smoking apply 
equally to vapours and vaping. 

PE

Injury Rates
Aug. 14: Due to a shift in the 
reporting schedule, the WCB 
issued the injury data for fiscal year 2017 
and the first quarter of 2018 at the same 
time. Highlights: Annual trends continue 
with wider participation, modest declines 
in injury rates but increase in durations. 
In other words, workers are getting 
hurt less frequently but injuries that are 
occurring are more serious. Those same 
patterns are also in evidence in the Q1 
numbers.

NS

Domestic Violence
Sept. 1: Erstwhile Bill 44 which 
requires employers to provide paid 
leave to victims of domestic violence so they 
can seek medical attention, legal help or a 
new place to live officially takes effect. The 
bill also expands the rights of workers to take 
unpaid leave to care for family members. 

NB

Electrical Safety
Aug.: Enforcement of new 2018 Canadian Electrical Code provisions officially began, including 
changes affecting: 
�� Power over Ethernet (POE)
�� Installation of identified conductors at control 

locations
�� Arc fault circuit interrupters
�� Disconnecting means for LED luminaires

�� Tamper resistant receptacles
�� GFCI protections for wet areas
�� Electric vehicle energy management systems
�� Maximum continuous loads
�� Refrigerators

FED

http://www.wscc.nt.ca/sites/default/files/documents/Website%20Stakeholder%20Engagement%20-%20Policy%2004.05%2C%20Dental%20Treatment%20-%20EN.pdf
http://www.wscc.nt.ca/sites/default/files/documents/Website%20Stakeholder%20Engagement%20-%20Policy%2004.10%2C%20Employer%20Cost%20Transfer%20and%20Relief%20-%20EN.pdf
http://www.wscc.nt.ca/sites/default/files/documents/Website%20Stakeholder%20Engagement%20-%20Policy%2010.05%2C%20Funding%20Strategy%20-%20EN.pdf
https://www.gnb.ca/legis/bill/FILE/58/4/Bill-44-e.htm
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WINNERS & LOSERS
Are Employers Liable for Drug Impaired Worker’s Fatal Safety Mistakes? 
An experienced worker who should know better commits a reckless safety mistake and pays the ultimate price. The 
autopsy reveals that the victim had drugs in his system at the time of the accident. There’s no way they can hold us 
responsible for the fatality, you may think. But that’s wrong. Although it does suggest that the victim is to blame, evidence 
of impairment doesn’t automatically get you off the hook. You may still have to prove due diligence, i.e., show that you took 
all reasonable steps to provide the victim proper safety training and supervision. The following cases illustrate the factors 
courts use to make that determination.

The 5 Key Questions
1. Did impairment affect the victim’s behaviour?

2. Did employer train victim in dangers of working while impaired?

3. Did employer have clear policies banning workplace drug/alcohol use?

4. Did employer know or have grounds to suspect the victim was impaired?

5. Could employer have taken other reasonably foreseeable safety 
measures to protect the victim?

Case 1: Employer Exercised Due Diligence
Situation: After a series of unexpected and bizarre safety 
violations, an experienced, knowledgeable and otherwise 
trustworthy switchman falls off a rail car and gets run over 
by its wheels. 

Blood tests show that he consumed marijuana hours before 
the start of his shift.  

Ruling: The Manitoba provincial court dismisses all charges 
against the employer. 

Reasoning: The court cites 5 factors in finding the employer 
exercised due diligence: 

 � The levels of marijuana in the victim’s blood 
were enough to cause impairment and affect his 
behaviour; 

 � The victim received proper training in the required 
safety procedures and dangers of working while 
impaired; 

 � The employer implemented clear policies banning 
workplace drug and alcohol use; 

 � The employer had no knowledge or reasons to 
suspect the victim was using pot while on duty; and 

 � The victim didn’t need direct supervision given his 
training and experience and the safety procedures 
in place. 

R v Canadian National Railway, 2003 CanLII 38653 (MB PC)

Case 2: Employer Did Not Exercise  
Due Diligence
Situation: Ignoring the lessons of 15 years of experience, a 
truck driver stands directly behind the tailgate of the trailer 
filled with crushed rock that he’s trying to unstick. Suddenly, 
the materials break loose and bury him in a fatal avalanche. 
The post-mortem toxicology report detects morphine in his 
system. 

Ruling: The BC Workers’ Compensation Appeals Tribunal 
fines the employer $14K for failing to provide him proper 
training and supervision. 

Reasoning: The Tribunal relied on the same basic factors as 
the CNR court but this time they led to a different outcome. 
Thus, as in CNR, the levels of morphine in the driver’s blood 
were enough to cause sedation and impair his judgment; in 
addition, he received proper training in the required safety 
procedures (in this case, for unloading a truck). BUT unlike 
the CNR case, the employer’s due diligence defence failed 
because:  

 � The victim was never trained in the dangers of working 
while impaired; 

 � The employer didn’t implement clear workplace anti-drug 
and alcohol use and testing policies; and

 � The victim needed direct supervision given the safety-
sensitive nature of trucking and the dangers of letting 
drivers do their jobs while impaired. 

WCAT-2016-00178 (Re), 2016 CanLII 18124 (BC WCAT) 

https://www.canlii.org/en/mb/mbpc/doc/2003/2003canlii38653/2003canlii38653.html?resultIndex=5
https://www.canlii.org/en/bc/bcwcat/doc/2016/2016canlii18124/2016canlii18124.html
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EHS COMPLIANCE
Making the Business Case for EHS
Use Link between Environmental Performance & Stock Price to Win Support for Your 
EHS Program 
When it comes to environmental performance, 
management may be prepared to invest only what’s 
necessary to comply with environmental laws, e.g., 
technology needed to achieve required reductions in GHG 
emissions. But if your company is publicly traded, you may 
be able to get buy-in for more ambitious environmental 
initiatives by demonstrating their value to shareholders in 
the form of higher stock prices. 

How Companies Benefit from Investing in EHS Systems

The C-Suite has traditionally regarded 
environmental improvements as a cost 
rather than revenue center. As a result, they 
tend to delay environmental costs as long as 
possible and limit investment to the minimum 
necessary to comply. In modern times, a 
competing view has emerged that sees 
environmental investments as improving 
financial performance and appeal to 
investors. But while supported by individual 
case studies, the modern view has found little 
support in the form of macro studies. 

The ICF Kaiser Study

Although it was done in 1996, the ICF Kaiser study remains 
the seminal work supporting the link among environmental 
improvement, financial performance and market value.  
The study analyzes data from over 300 large US public 
corporations focusing on 4 sets of variables:

Environmental management and performance. 

The researchers graded corporate commitment to 
and effectiveness of each company’s EHS systems 
and policies based on level of detail in implementation 
planning, resources committed and energy in measuring 
and analyzing environmental performance. They also 
analyzed actual environmental performance and whether 
companies were making progress toward achieving their 
environmental goals, such as reducing pollutant generation 
and releases and minimizing liability exposure. 

Environmental “signalling.” 

The researchers looked at “environmental signalling,” 
i.e., communication of a company’s environmental 
management activities and performance to the financial 
community via press releases, annual corporate filings, 
stand-alone environmental reports, TV commercials, etc. 
Finding: Investors are more likely to perceive companies 
that provide relevant, detailed and reliable information 
about their environmental programs and performance on 

an on-going basis as lower risk.

Systematic risk profile. 

Systematic risk of a company is measured 
by “Beta,” which measures the volatility of 
its stock relative to the overall market with 
the market’s Beta equal to 1. The higher a 
company’s Beta, the greater its systematic 
risk. 

Finding: Companies that reduce their 
systematic risk (and thus their Beta) are 
rewarded with a lower cost of financial 
capital and higher stock prices and ii. 
Specific risk reflecting risk unique to each 

company. A company’s systematic risk. 

Market value.  

Last but not least, the researchers looked at the relationship 
between changes in companies’ environmental risk, cost of 
capital and stock prices. 

The Study’s Results

The results showed that companies that take proactively 
manage environmental performance are generally deemed 
less risky investments than companies that don’t resulting 
in lower equity capital costs and higher market value. 
Thus, for example, a 50% improvement in EHS system 
performance resulted in corresponding declines in Beta 
from 1.0 to .915 and capital costs from 13% to 12.57%. 
Result: A 5.3% increase in company stock price by 5.3%.

Get buy-in for 
more ambitious 
environmental 
initiatives by 

demonstrating 
their value
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Model Questionnaire for Fire Inspection Teams
Here’s a Questionnaire you can have members of workplace fire inspection teams complete to verify that all fire prevention and 
response measures are in place and in order and identify problems that need to be corrected. 

MODEL QUESTIONNAIRE FOR FIRE INSPECTION TEAMS   
INTRODUCTION: Each of the ABC Company fire inspection teams has been assigned a specific area of the facility to inspect. 
A team leader has also been designated to serve as the head of each team. That team leader will notify each member of 
the team of his or her duties including which area to inspect. 

INSTRUCTIONS: Each team member must complete this Questionnaire in conducting the inspection of the area to which 
he or she has been assigned. After completing the inspection, the team member will ensure that the Questionnaire has 
been thoroughly filled out and given to his or her team leader. The team leader will review completed Questionnaires and 
sign them upon verifying their completeness and accuracy. The team leader will give all signed Questionnaires to the ABC 
Company Safety Director for evaluation and follow-up.  

INSPECTION INFORMATION 

Inspection Date:                                  Team Leader:                                                                  Inspecting Team Member:                                                                                    
Area/Department Inspected:                                                                                                   Team Leader Signature:                                                                                          

1. Are all exit doors in the area clearly marked?   YES      NO  If no, explain:                                                                                                                                                                                                                                                                                               
                                                                                                                                                                                                                                                                                               

2. Are all exits and exit routes unobstructed?  YES      NO  If no, explain:                                                                                                                                                                                                                                                                                               
                                                                                                                                                                                                                                                                                               

3. Are there any doorways that could be mistaken for exits?  YES      NO  If yes, are they clearly identified as non-exits?   YES      NO  If no, explain: 

                                                                                                                                                                                                                                                                                                        

                                                                                                                                                                                                                                                                                                        

4. Do workers know where in the area portable fire extinguishers are located? (Ask at least five workers and select them randomly)  YES      NO  List 
workers asked:                                                                                                                                                                                                                                                               

                                                                                                                                                                                                                                                                                                        

5. Are workers in the area trained to use portable fire extinguishers? (Ask at least five workers and select them randomly)  YES      NO  List workers asked:                                                                                                                                           
                                                                                                                                                                                                                                                                                        

                                                                                                                                                                                                                                                                                                        

6. Can workers in the area who purport to have training explain in their own words how to use portable fire extinguishers? (Ask at least five workers and 
select them randomly)  YES      NO  List workers asked:                                                                                                                                                                             

                                                                                                                                                                                                                                                                                        

7. Have any portable fire extinguishers been removed from the area?   YES      NO  If yes, has equivalent protection been provided?  YES      NO  Explain: 

                                                                                                                                                                                                                                                                                        

                                                                                                                                                                                                                                                                                                        

8. Are there any signs of corrosion or mechanical damage to any of the portable fire extinguishers?   YES      NO  If yes, describe, including 
extinguisher(s) location(s):                                                                                                                                                                                                                                                                 

                                                                                                                                                                                                                                                                                       

9. What is the last inspection date shown on each fire extinguisher (list each one separately)                                                                                                                    

                                                                                                                                                                                                                                                                                       

10. Are there any combustible materials, scraps or debris in the area?  YES      NO  If yes, have workers been instructed to store and/or remove such items 
in a safe manner?  YES      NO                                                                                                                                                                                                                                     

                                                                                                                                                                                                                                                                                       

TOOL
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...continued on page 12

Emergency Response
How to Implement an Emergency Evacuation Plan
Fires strike without warning. But while you can’t predict 
them, you can prepare for them. In most workplaces, the first 
imperative of emergency response is getting everybody the 
heck out. Being prepared to evacuate can prevent fatalities 
and injuries, not to mention OHS fines.  Here’s a strategy 
you can put into effect over a 30-day period to establish an 
Emergency Evacuation Plan for not just fires but all kinds of 
emergencies.   

Preliminary: Do You Need an Evacuation Plan?

Most workplaces do need an Evacuation Plan. The 
exceptions are those with an emergency response strategy 
based on sheltering in place rather than evacuation, e.g., 
workplaces that rely on fixed fire suppression systems and/
or in-house fire brigades in which all workers are trained 
and equipped for firefighting and nobody is required to 
evacuate.  

Step 1: Hazard Assessment (Day 1 to 5)

If an Evacuation Plan is necessary, the first step in developing 
it is to perform a hazard assessment to determine which 
hazards in your workplace could cause an emergency. 
In addition to fire, explosion, toxic release and chemical 
spill, consider the risks of other natural and manmade 
emergencies like:  

 � Flood;
 � Hurricane;
 � Tornado;
 � Earthquake;

 � Chemical spill; 
 � Terrorist attack; and 
 � Workplace violence.

Step 2: Select Safety Controls—Develop Your Evacuation Plan (Day 
6-15)

Use the findings of your hazard assessment to develop a 
written Evacuation Plan that includes 4 kinds of measures:   

Personnel Assignments: The Evacuation Plan should establish a 
clear chain of command in which all personnel have clearly 
assigned roles in the event of an evacuation including: 

 � A leader with authority to order an evacuation or 
shutdown; 

 � At least one evacuation warden for every 20 workers to 
help with the evacuation and ensure that everybody is 
accounted for before evacuating themselves;

 � Individuals to remain behind to carry out vital plant or 
close-down operations before evacuating themselves; 
and

 � Individuals authorized to perform rescue or medical 
duties in the event of an evacuation. 

List the name or job title of a contact person that workers 
may go to for more information about the Evacuation Plan 

or their duties under it. 

Evacuation Procedures: At a minimum, the Evacuation Plan 
should include:  

 � Procedures for reporting fires and other emergencies;
 � Emergency evacuation procedures, including evacuation 
type and exit route assignments;

 � Procedures to help disabled workers requiring assistance 
to evacuate; 

 � Procedures for workers who remain behind to operate 
critical plant operations before evacuating themselves; 

 � Procedures to account for all workers after evacuation; 
and

 � Procedures for the workers performing rescue or medical 
duties. 

Alarm & Notification Systems: Engineering controls to 
incorporate into your Evacuation Plan include: 

 � An alarm system that uses a distinctive signal that all 
workers recognize to communicate orders to evacuate or 
perform other actions under the Plan;

 � A public address or other emergency communications 
system to notify workers of the emergency and contact 
local fire, police and other emergency responders;

 � An auxiliary power supply in case electricity is shut off. 

PPE & Protective Clothing: Workers counted on to extinguish 
fires or otherwise exposed to risk of fire and explosion must 
be equipped with and use appropriate PPE and protective 
clothing that meet the requirements of your province’s OHS 
laws. Workers who perform interior structural firefighting 
operations must be furnished, at no cost to themselves: 

 � Foot and leg protection; 
 � Protective footwear; 
 � Body protection; 
 � Gloves or glove systems;
 � Head, eye and face protection; and 
 � Respiratory protective equipment. 

Step Three: Provide Evacuation Plan Training & Education   (Day 16-20)

Workers must receive the training and education they need 
to carry out their roles under the Evacuation Plan and help 
in the safe and orderly evacuation of other workers. At a 
minimum, such training should address:

 � Individual roles and responsibilities;
 � Threats, hazards and protective actions;
 � Notification, communication and warning procedures;
 � Means of locating family members in an emergency;
 � Emergency response procedures;
 � Evacuation, shelter and accountability procedures;
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Emergency Response cont...

 � Location and use of emergency equipment; and
 � Procedures for emergency shutdown.

Training for workers designated to engage in firefighting 
operations must also be trained in the appropriate use of the 
equipment when they’re initially assigned and at least once 
a year after that.

Step Four: Inspect, Monitor, Reinforce and Improve Your Evacuation 
Plan   (Day 21-30 and forever after)

You must review the Evacuation Plan with covered workers 
immediately after:

 � You first develop the Plan;
 � You first assign a worker to carry out responsibilities under 
the Plan;

 � You change the worker’s responsibilities under the Plan; 
and

 � You change the Plan itself.

Conduct drills to practice your evacuation procedures and 
identify flaws that need to be corrected and potential places 
for improvement.

Last but not least, monitor your Evacuation Plan on an 
ongoing and continuous basis. So, even though we “schedule” 
it as starting on Day 21 and ending on Day 30, the monitoring 
process never ends. Monitoring should be done on a regular 
basis, e.g., fire inspections should be part of monthly work 
inspections and scheduled safety audits, and in response to 
red flags like:

 � Worker complaints;
 � Incident and injuries;  
 � Significant changes to operations, equipment, personnel 
etc. that weren’t accounted for or anticipated in the 
previous hazard assessment. 

Visit OHSInsider.com for a schedule you can use to monitor 
your Evacuation Plan.

http://OHSInsider.com

