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The Business Case for Safety
Demonstrating Your OHS Program’s Return On Investment (ROI)
In a perfect world, companies would invest 
in safety because protecting workers is the 
“right thing to do.” While some of you may 
be lucky enough to work for companies that 
operate on the basis of that principle, most 
OHS managers have to make their case 
in terms of return on investment (ROI) —
that dollars invested in safety improve the 
company’s financial performance. Since 
safety doesn’t generate revenue, safety 
managers must show that it cuts company 
costs. But saying that “safety saves money” 
is a cliché. The real challenge for OHS 
managers is to back up the assertion with 
substantive economic arguments. The 
venerable Liberty Mutual Insurance remains 
the go-to source for such information. 

Safety and ROI

Liberty Mutual, a leading provider of workers’ 
comp insurance, interviewed 200 executives 
responsible for workers’ comp at their 
companies—75 from mid-size companies 
with 100 to 999 workers, and 125 from big 
companies with over 1,000 workers. A 
whopping 95% of those executives said that 
workplace safety has a positive effect on 
financial performance. 

The really juicy stuff: Of this 95%, 61% 
reported achieving an ROI of at least $3 for 
every $1 they invest in safety. Understanding 
how the executives calculated this ROI 
provides insight into how your own corporate 

officers think and enables you to make a 
stronger case for safety.

Demonstrating the Economic Value of 
Safety

When workplace injuries and illnesses occur, 
a company incurs 2 kinds of costs: 

 � Direct Costs including payments to injured 
workers, reimbursement of medical 
bills and other expenditures covered by 
insurance; and

 � Indirect Costs including loss of productivity, 
cost of training replacement workers, 
damage to the company’s reputation, 
increased future premiums and other 
losses not covered by insurance.

Direct costs are the obvious thing that 
companies look at when analyzing safety’s 
ROI. Indirect costs are the hidden costs that 
tend to get overlooked. But as the Liberty 
Mutual report suggests, focusing on direct 
costs underestimates the real savings of 
injury prevention. Ninety-three percent of 
the executives Liberty Mutual surveyed say 
there’s a direct relationship between direct 
and indirect costs. Forty percent report that 
$1 of direct costs generates between $3 
and $5 of indirect costs. Thirteen percent 
of respondents (and findings from other 
studies) report that the relationship between 
indirect and direct costs is as high as 10 to 1.   

See highlights of the survey illustrated in the chart below.

Source: Liberty Mutual Insurance Co.: Executive Survey of Workplace Safety
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OHS LEGAL BRIEFING
Workers’ Comp Coverage of PTSD and Mental Stress
While work-related stress is as old as work itself, our 
understanding of how it develops has expanded by leaps 
and bounds in recent years. In response, just about every 
province has revised (or is in the process of revising) its 
workers’ comp coverage rules to afford broader coverage 
for mental stress. The rules are a fast-evolving patchwork 
that you need to be on top of, particularly if you have 
operations in multiple jurisdictions. 

Defining Our Terms

“Mental stress” is a general term used to 
describe the psychological and mental 
disorders that individuals develop in response 
to the pressures, conditions and events they 
experience in their life. Technically, workers’ 
comp coverage doesn’t cover mental stress but 
specific medical diagnoses associated with it 
such as post-traumatic stress disorder (PTSD), 
acute stress disorder, anxiety or depressive 
disorder and other disorders recognized by 
current Diagnostic and Statistical Manual 
(DSM) psychiatric guidelines (which we’ll 
refer to as “disorders”).

The Coverage Conundrum 

Workers’ comp provides benefits to workers who suffer 
work-related injuries and diseases, including mental 
disorders. But while the theory is easy to state, it’s hard 
to apply because mental disorders aren’t like other work 
injuries. When a worker falls off a scaffold or gets crushed 
in a machine, the injury is obviously work-related; but a 
worker with PTSD faces a much tougher burden in tracing 
the disorder back to purely work-related causes. 

Chapter 1

The Acute Stress Era 

Accordingly, coverage for mental disorders was originally 
limited to acute traumatic stress, i.e., stress developed in 
reaction to a discrete, extraordinary and shocking event 
at work, like being shot at or witnessing a co-worker get 
killed in a grisly accident. The trauma rule was designed to 
draw a clear line between the sudden and unexpected and 
the normal stress associated with working that workers are 

expected to cope with, e.g., concerns about job security, 
deadlines, demotions, transfers and even union affairs.

Another obstacle to coverage is the objective standard 
that workers’ comp boards use to determine if an event 
was traumatic. In other words, the fact that the worker 
was actually traumatized isn’t enough; for the claim to 
be compensable, i.e., payable under workers’ comp, the 

worker must also show that the event would 
have been traumatic to a reasonable person in 
the worker’s position.

Chapter 2

The Addition of Chronic Stress

Over time, it became clear that the acute 
trauma rule was out of step with medical 
evidence showing that psychological disorders 
often develop gradually over time in response 
to continuous exposure to traumatic or 
stressful events. Québec and Saskatchewan 
were the first provinces to tackle the problem 
by extending workers’ comp coverage to non-
chronic onset mental stress. 

Chapter 3

From Trauma to Stressors 

But while chronic stress coverage was a breakthrough, 
it remained a tough sell. Workers need a confirmed 
diagnosis of a DSM recognized disorder from a physician or 
psychologist and must show that the work-related events 
that caused it were:

 � The predominant cause;

 � Traumatic as measured by an objective, i.e., reasonable 
worker standard; and

 � Unusual or excessive as compared to normal workplace 
pressures and stressors. 

However, over the past few years, a number of provinces, 
including Ontario, Québec, Alberta, BC and PEI, have 
relaxed their rules to cover mental disorders caused by 
not only traumatic events but also harassment, bullying, 
interpersonal conflicts and other work-related “stressors” 

Mental stress 
claims are 
growing 

fast and the 
coverage rules 
are changing 
just as swiftly 

that generally don’t qualify as “traumatic” (although a 
few of the “traumatic” jurisdictions such as Saskatchewan 
interpret “trauma” more broadly as including harassment).   

Chapter 4

Coverage Presumptions 

The next step was to establish the presumption that a 
properly diagnosed case of PTSD or other recognized 
mental disorder is work-related under certain conditions. 
Today, such presumptions exist in all but 3 jurisdictions—
Québec, Northwest Territories and Nunavut. However, the 
scope of the presumption varies:  

 � Covered disorders: In Alberta, Manitoba, New Brunswick, 
Nova Scotia, Ontario and YT, the presumption applies 
only to PTSD; by contrast, in BC, Newfoundland, PEI and 
Saskatchewan, it applies to any DSM-recognized mental 
disorder, including PTSD;

 � Covered workers: In Alberta, BC, New Brunswick, Nova 
Scotia, Ontario and Yukon, the presumption covers 
only specific classes of workers in inherently stressful 
occupations like emergency responders, firefighters 
and police officers; in Manitoba, Newfoundland, PEI and 
Saskatchewan, the presumption extends to any worker 
exposed to traumatic events and/or stressors on the job. 

TAKEAWAY—12 ACTION POINTS

Workers’ comp coverage for mental disorders vary 
significantly by jurisdiction: 

1. In Manitoba, New Brunswick, Nova Scotia, 
Saskatchewan and Yukon, workers’ comp covers mental 
stress only when it’s an acute reaction to one or more 
sudden and unexpected traumatic events.

2. In Alberta, BC, Newfoundland, Ontario, PEI, Québec, 
Northwest Territories and Nunavut, workers’ comp 
covers disorders developed acutely by a reaction to 
traumatic events but chronic disorders that develop 
cumulatively and gradually over time. 

3. For chronic mental disorders to be compensable, 
the worker must get a diagnosis from a physician 
or psychologist for a DSM-recognized disorder that 
follows the most recent DSM diagnostic guidelines for 
the disorder. 

4. Among the chronic mental disorders jurisdictions, the 
coverage triggers differ: 

 � In Newfoundland, Saskatchewan, Northwest 
Territories and Nunavut, the disorder must be caused 
by exposure to one or more traumatic events at work; 

 � In Alberta, BC, Ontario, PEI and Québec, the disorder 
may be caused by either exposure to traumatic events 
or other non-traumatic workplace stressors.

5. In Alberta, Nova Scotia, Ontario and Yukon, PTSD 

is presumed to be work-related if the worker is an 
emergency responder, firefighter, police officer or other 
specific occupation deemed inherently stressful.

6. In BC, the emergency responder presumption covers 
not just PTSD but any DSM-recognized mental disorder. 

7. In Manitoba, the PTSD presumption applies to any 
worker exposed to traumatic events at work. 

8. In Newfoundland and PEI, the presumption applies 
to not just PTSD, but any DSM-recognized mental 
disorder and any worker exposed to traumatic events 
or stressors at work.

9. In Saskatchewan, the presumption also applies to 
any DSM-recognized mental disorder and any worker 
exposed to traumatic events, which is interpreted 
broadly to include severe workplace harassment. 

10. In Québec, Northwest Territories and Nunavut, there 
are no coverage presumptions for mental disorders.   

11. In all cases, mental disorders aren’t covered if they’re the 
result of normal work-related stress and job pressures. 

12. In many jurisdictions, workers’ comp boards use 
an objective standard to determine if an incident or 
condition was traumatic or stressful based not on the 
worker’s experience but how a reasonable person in the 
worker’s position would have reacted. 

LOOK UP THE RULES IN YOUR JURISDICTION 

Click to find out what the workers’ comp coverage rules for 
mental stress are in your jurisdiction:

AB

NB

BC MB

NL NT

NS NU

ON PE

QC SK YU

https://ohsinsider.com/topics/wellness/ohs-directors-briefing-workers-comp-coverage-of-ptsd-and-mental-stress-in-alberta
https://ohsinsider.com/topics/wellness/ohs-directors-briefing-workers-comp-coverage-of-ptsd-and-mental-stress-in-bc
https://ohsinsider.com/topics/wellness/ohs-directors-briefing-workers-comp-coverage-of-ptsd-and-mental-stress-in-manitoba
https://ohsinsider.com/topics/wellness/ohs-directors-briefing-workers-comp-coverage-of-ptsd-and-mental-stress-in-new-brunswick
https://ohsinsider.com/topics/wellness/ohs-directors-briefing-workers-comp-coverage-of-ptsd-and-mental-stress-in-newfoundland
https://ohsinsider.com/topics/wellness/ohs-directors-briefing-workers-comp-coverage-of-ptsd-and-mental-stress-in-northwest-territories-nunav
https://ohsinsider.com/topics/wellness/ohs-directors-briefing-workers-comp-coverage-of-ptsd-and-mental-stress-in-nova-scotia
https://ohsinsider.com/topics/wellness/ohs-directors-briefing-workers-comp-coverage-of-ptsd-and-mental-stress-in-northwest-territories-nunav
https://ohsinsider.com/topics/wellness/ohs-directors-briefing-workers-comp-coverage-of-ptsd-and-mental-stress-in-ontario
https://ohsinsider.com/topics/wellness/ohs-directors-briefing-workers-comp-coverage-of-ptsd-and-mental-stress-in-prince-edward-island
https://ohsinsider.com/topics/wellness/ohs-directors-briefing-workers-comp-coverage-of-ptsd-and-mental-stress-in-quebec
https://ohsinsider.com/topics/ohs-program/ohs-directors-briefing-workers-comp-coverage-of-ptsd-and-mental-stress-in-yukon
https://ohsinsider.com/topics/wellness/ohs-directors-briefing-workers-comp-coverage-of-ptsd-and-mental-stress-in-saskatchewan
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ASK THE EXPERT
Asking Workers About Their Prescription 
Drugs

QUESTION: With legalized marijuana approaching, we 
were wondering if you can ask employees to disclose if 
they’re using a prescription drug that could impair their 
ability to work safety? 

ANSWER: It depends on who, how and why you ask and 
how you use the information.

Explanation: Normally, asking employees which prescription 
meds they use, including but not limited to marijuana, is a 
form of disability discrimination banned by human rights 
laws. But such questions are okay if:  

 � They’re directly related to job performance; 
 � The job is safety-sensitive; 
 � You limit the question to drugs that cause impairment; 
 � You don’t ask for the drug’s name or medical condition 
the employee takes it for; and

 � You keep the information private and confidential. 

Suggestion: Adopt a Fitness for Duty Policy like the one in 
OHSI encouraging employees to disclose any impairing 
drugs they use and offering help rather than discipline to 
employees who do come forward.  

First Aid Requirements in Ontario 

QUESTION: We have employees working at our Ontario 
head office. Most work a standard 9 to 5, Monday to Friday 
shift, but some can stay late or work weekends without 
formal rescheduling or approval. In other words, I have 
no way of knowing how many employees are in the office 
working late or on a given Saturday or Sunday. We comply 
with WSIB First Aid Regulation 1101 during the regular work 
day but do we also have to provide first aid coverage for 
workers that stay late or work the weekend?

ANSWER: Yes, you would have to provide coverage 
after hours and on weekends, including the Section 11(2) 
requirement that the first aid room be in the charge of:

a. a registered nurse; or
b. a worker who,

i. holds a valid St. John Ambulance Standard First 
Aid Certificate or equivalent;

ii. works in the immediate vicinity of the first aid 
room; and

iii. Performs no other work likely to adversely affect 
his/her ability to administer first aid.

Explanation: Reg. 1101 first aid requirements are based 
on the number of workers employed at a place of 
employment “IN ANY ONE SHIFT.” So, to the extent there 

are over 200 workers employed at the head office during 
A SHIFT, the Section 11 First Aid Room requirements that 
you currently comply with during the week would also 
apply after hours and over the weekend. 

According to Ontario MOL guidelines, the first aid 
resources required by Reg. 1101 must be available 
“during working hours”. Although the guidelines address 
production companies, the same general principles 
presumably apply to other types of sites. Thus, if 
weekends are “working hours”, the RN/attendant worker 
required by Sec. 11(2) must be on duty. At least that’s my 
read. Unfortunately, WSIB doesn’t have any guidelines 
addressing this issue, even indirectly.

 

Confined Spaces in BC 

QUESTION: Is a trench considered a confined space in BC?

ANSWER: The definition of “confined spaces” in Sec. 9.1 
of the BC OHS Reg. lists characteristics but not specific 
examples. However, the WorkSafeBC Guidelines specify 
that an “excavation” is NOT a confined space if ALL 9 of 
the following criteria are met: 

1. The spaces’ design, construction, location and intended 
uses ensure the spaces are characterized by clean 
respirable air at all times;

2. The space has an interior volume of no less than 64 
cubic feet per occupant;

3. The space has openings to the atmosphere that are 
known to provide natural ventilation;

4. There’s no potential for a high or moderate hazard 
atmosphere (as defined in section 9.1 of the Reg.) to 
exist or develop immediately before any worker enters 
the space or during any work within the space;

5. There isn’t a need to mechanically ventilate, clean, 
purge or inert the space before entry for any reason;

6. There’s no potential for a hazardous substance to 
migrate through any media, e.g., air, soil, conveyance, 
piping, or structure, to infiltrate the space;

7. The space is free of residual material, e.g., waste, sludge, 
debris, that if disturbed could generate air contaminants 
that could immediately and acutely affect a worker’s 
health;

8. There’s no risk of entrapment or engulfment to workers 
entering the space; and 

9. The space must not contain, have introduced, or be 
adjacent to tools, equipment, or involve processes that 
could generate air contaminants that could immediately 
and acutely affect a worker’s health.

WORKERS’ COMP MENTAL STRESS COVERAGE PRESUMPTIONS BY 
JURISDICTION: DISORDERS COVERED

ANY DSM-RECOGNIZED 
MENTAL DISORDER

PTSD ONLY

NO MENTAL STRESS 
COVERAGE PRESUMPTIONS

ALBERTA

SASKATCHEWAN

MANITOBA

QUÉBEC

NUNAVUT

NORTHWEST 
TERRITORIES

YUKON

VISIT OHSINSIDER.COM 

TO VIEW THE COVERAGE 

FOR WORKERS COVERED, ACUTE 

VS. CHRONIC ONSET AND 

TRIGGERS

NOVA 
SCOTIA

NEW 
BRUNSWICK

PEI

NEWFOUNDLAND
& LABRADOR

ONTARIO

BRITISH 
COLUMBIA

https://ohsinsider.com/topics/wellness/fitness-duty-substance-abuse-policy-alberta-version
https://ohsinsider.com/topics/wellness/fitness-duty-substance-abuse-policy-alberta-version
https://www.labour.gov.on.ca/english/hs/pubs/filmguide/gl_1.php
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Mental Stress
July 17: WorkSafeBC 
modified its claims policies to 
incorporate the new Bill 9 law 
making PTSD and other mental 
disorders experienced by police 
officers, firefighters, emergency 
medical assistants, sheriffs and 
corrections officers presumably 
work-related for purposes 
of workers’ comp coverage. 
Under previous policies, such 
mental disorders were covered 
only when they were an 
acute reaction to a traumatic 
workplace event.

YWCHSB
July 1: The agency’s new Strategic 
Plan for 2018-2022 is long on 
generalities and short on specifics but 
includes a few items offering hints of future 
concrete actions: 
�� Revise, realign and modernize the OHS 

and workers’ comp laws
�� Promote employers to adopt CSA 

Z1003, Psychological Health and Safety 
in the Workplace

�� Implement new psychological safety 
regulations

�� Maintain and improve the COR program.

BC

YT

Carbon Tax  
July 11: The GNWT unveiled its new 
carbon pricing plan. Highlights:   
�� Carbon tax on fuels effective July 1, 2019 

starting at $20/tonne of GHG emissions 
and gradually increasing to $50/tonne

�� Exclude aviation fuel from carbon pricing
�� 100% rebates on carbon tax for heating 

fuel
�� Rebates to NWT Power Corp to prevent 

electricity rate increases
��  Incentive rebates to large GHG emitters 

for cutting emissions. 

NT

Fisheries
July 9: Nunavut has decided to revise 
its fisheries regulations to bring them 
into line with federal rules. Key principles of 
the draft regulations, which will be published 
some time in 2019: 
�� Nunavut Wildlife Management Board 

should be in charge of regulating wildlife in 
Settlement Area

�� Emphasis on conservation of fisheries and 
their ecosystems

�� Respect for rights of Inuit, hunters and 
trappers.

NU

Carbon Tax
July 17: Sask. Premier 
Moe and his Ontario 
counterpart Doug Ford have 
agreed to work together to 
fight the federal government’s 
authority “to arbitrarily impose 
a carbon tax on” the people 
of their provinces. Carbon tax 
impose financial burdens on 
families and put thousands 
of jobs at risk, the Premiers 
contend. 

SK

Violent Crime 
July 23: Manitoba has the 
country’s highest homicide 
rate at 3.51 per 100,000 people 
and Winnipeg the highest rate 
of violent crimes at 153.5 per 
100,000, according to Statistics 
Canada. Other findings of the new 
Crime Severity Index: 
�� Criminal incidents rate up 3% to 

118 per 100,000 
�� Robberies up 12%
�� Theft under $5,000 up 2%
�� Drunk driving up 5%

MB

Workers’ Compensation 
July 1: Three new cancers have been added 
to the list deemed to be work-related when 
suffered by firefighters with specific minimum 
years of service: 
�� Primary-site ovarian cancer (minimum 10 years)
�� Primary-site cervical cancer (10 years)
�� Primary-site penile cancer (10 years). 

ON

Workers’ 
Compensation 
Jan. 1: CNESST has decided 
to keep the 2019 average 
Occupational Health and Safety 
Fund contribution rate at $1.79 per 
$100 assessable payroll. Maximum 
annual insurable earnings will 
increase from $74,000 to $76,500 
and maximum weekly insurable 
earnings will go from $1,419.26 to 
$1,467.20. 

QC

Certification 
Training 
July 5: WorkplaceNL extended the 
deadline for completing OHS safety re-
certification training to July 31. Since 
certification must be renewed every 
3 years, the new deadline applies to 
individuals that completed their initial 
OHS certification training before July 
1, 2015.  

NL

WCB Grants
Sept. 21: That’s the 
deadline to apply for 
new WCB Grant funding of up 
to $75,000 per project to be 
provided via 2 streams:  
�� Training and Education 

for workplace health and 
safety, injury prevention and 
return to work instructional 
programs

�� Workplace Innovation for 
other projects designed to 
improve health and safety 
and return to work. 

PE

Heat Stress
June 29: Nova Scotia launched 
a new heat warning system for 
issuing advance warning of dangerously 
hot and humid conditions, i.e.:  
�� Daytime temperatures of 29⁰ C or 

higher
�� Nighttime temperatures of 16⁰ C or 

higher
�� Humidex of 36⁰ C or higher.

NS

Workers’ 
Compensation
July 17: Key OHS changes 
recommended in the newly published 
WorkSafeNB Task Force Report. 

NB

Workplace Harassment
July 24: From now thru Oct. 5, the government will hold online public consultations on a bill 
that would surpass Ontario Bill 168 for Canada’s most far-reaching and innovative workplace 
violence and sexual harassment OHS law. Highlights of Bill C-65: 
�� Stronger privacy and reprisal protections for employees who complain of harassment
�� New employee right to have complaints investigated by neutral third parties and resolved via 

informal resolution
�� ⁰ Employee right to sue employer for not protecting them from violence/harassment for up to 3 

months after employment ends.  

Workers’ 
Compensation—
Rates 
Sept. 1: Maximum assessable earnings 
will remain $98,700 for the full 2018 
year but the WCB is revising the MAE 
calculation formula for 2019.

FED

AB

Month In Review
A roundup of new legislation, regulations, 
government announcements, court cases and 
arbitration rulings.
Visit OHSInsider.com for the complete  
Month-In-Review.

http://www.wcb.yk.ca/Document-Library/Board-of-Directors/DOC-0320.aspx
http://www.wcb.yk.ca/Document-Library/Board-of-Directors/DOC-0320.aspx
https://globalnews.ca/tag/crime-severity-index/
https://globalnews.ca/tag/crime-severity-index/
http://www2.gnb.ca/content/dam/gnb/Departments/eco-bce/Promo/taskforce_review_worksafenb/WorkSafeNBTaskForceReportE.pdf
http://www.parl.ca/DocumentViewer/en/42-1/bill/C-65/third-reading
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QUIZ
Welding & WHMIS Labels    
Situation
A plant supervisor instructs a worker to use a hot torch to cut an empty steel drum that previously contained an oil lubricant. 
The drum has a WHMIS supplier label listing all the required information, including warnings about heat, sparks and flames. 
But the label is old and after years of exposure to heat and moisture, is no longer legible. Moreover, the supervisor doesn’t 
tell the worker what was in the drum or warn of any danger. The drum explodes soon after the welding begins and the worker 
suffers severe burns.

Question: Which of the following best describes the employer’s liability?
A. The employer didn’t violate WHMIS because the drum was properly labeled

B. The employer violated WHMIS because the worker couldn’t read the information on the label

C. The employer didn’t violate WHMIS because the supervisor was to blame for any violation

D. The employer violated not only WHMIS but its general OHS duty to warn workers of work hazards

Answer: D. The employer violated both WHMIS and the general duty to warn.

Explanation
A combustible lubricant is a hazardous substance requiring a WHMIS supplier label. The drum did have a proper label but 
the worker couldn’t see it. WHMIS regulations don’t expressly state that a label must be visible. But they do imply it by 
requiring employers to ensure that the content and significance of the WHMIS label is “understood.” The employer in this 
case failed to do that. 

In addition to a WHMIS offence, the employer could also be charged for violating the standard OHS Act provision requiring 
employers to ensure that workers are properly instructed and notified of the hazards of their work. So, D is the right answer. 

Why Wrong Answers Are Wrong
A is wrong because just attaching a proper WHMIS label on a container isn’t enough if the label 
is or becomes illegible.

B is wrong even though it’s true that the employer did commit a WHMIS violation. The reason B 
isn’t the right answer is that it mentions only the WHMIS violation, not the general duty to warn.  

C is wrong because employers are responsible for failures of their supervisors to warn workers 
of hazards or otherwise provide proper supervision—although the supervisor may also face 
separate charges for the offence.  

SPOT THE SAFETY VIOLATION

Is This a Proper WHMIS Label? 
The answer, of course, is not a proper WHMIS label. And 
while it may be better than no label at all, this makeshift 
“UNKNOWN” tag is appallingly inadequate—especially 
when you consider that this photo comes from a chemical 
laboratory. 

The Moral

Hazardous products must have a proper GHS/WHMIS 
label. If you’re not sure what’s inside a container, either 
find somebody who does or get rid of the thing. And 
please, please DO NOT keep the container in a pantry!!

The Difference Between Old & New WHMIS 2015/GHS Labels

LABEL REQUIREMENTS
WHMIS GHS

Under the Hazardous Products Act and Controlled Products Regulations, supplier labels for “controlled products” must 
generally:
1) Disclose in English and French the following information:

 � the product identifier & the supplier identifier
 � a statement to the effect that an MSDS is available
 � hazard symbols that correspond with the classes in which the controlled product is included and the divisions into 

which the controlled product falls
 � where the container has a capacity of more than 100 ml, the following information:

 � risk phrases that are appropriate to the controlled product or to the classes, divisions or subdivisions into which the 
controlled product falls

 � precautionary measures to be followed when handling, using or being exposed to the controlled product
 � where appropriate, first aid measures to be taken in case of exposure to the controlled product

2) Be applied within a border that is
 � in a colour that contrasts with the background against which it appears
 � designed as depicted in Schedule III of the Regulation
 � on part of the controlled product or container that’s displayed under normal conditions of storage and use

3) Be clearly and prominently displayed, easily legible and contrasted with other information on the controlled product or 
container
4) Be sufficiently durable and resistant under normal conditions of transport, storage and use to remain attached and legible

A GHS label requires the following information:
1. Signal words
2. Hazard statements
3. Precautionary statements and pictograms
4. Product identifier
5. Supplier information

All hazard pictograms should be in the shape of a square set on 
a point.

All hazard pictograms, signal word and hazard statement should 
be located together on the label.

In addition to its use on pictograms, colour can be used on other 
areas of the label to implement special labelling requirements.

A WHMIS 
label 

doesn’t 
comply if 
it can’t be 

read

What’s At Stake
4 Reasons Your Workers Need to Know about GHS/
WHMIS Labels
1. They work with or near hazardous products that can 

make them seriously ill or even kill them.
2. OHS and company rules guarantee workers the Right 

to Know about these products.
3. Putting labels on containers of hazardous products 

that list key information about the product, why 
it’s dangerous and what workers can do to protect 
themselves is a crucial element of the worker’s Right 
to Know.

4. Even if workers are already familiar with WHMIS 
product labels, the new GHS/WHMIS 2015 rules 
change the label they may be used to. 

Chemical Safety Do’s & Don’ts
 � DO store chemicals in their original containers
 � DON’T use chemicals that aren’t properly labeled like the 
one in the photo above

 � DO follow the label instructions and safe work procedures 
when working with chemicals

 � DON’T keep chemicals in lunchrooms or other areas where 
people eat and drink

 � DO use the recommended PPE when working with a 
chemical 

 � DON’T mix chemicals unless you’re sure they won’t react
 � DO ask questions if you’re not sure about a chemical’s 
dangers or how to work with it safely

 � DON’T use flammable chemicals near a source of ignition
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Drug & Alcohol Testing
Is Refusing to Take a Post-Incident Test Grounds for Termination?
Post-incident drug/alcohol testing is less controversial than random testing because occurrence of an incident is grounds 
to suspect impairment. At least that’s the theory. In reality, post-incident testing isn’t automatically allowed simply because 
an incident occurs and there’s a post-incident testing policy in place. To justify overriding the worker’s privacy rights and 
invoking the policy there must also be evidence that drug/alcohol impairment caused the incident. Things typically come 
to a head when a worker gets fired for refusing to submit to post-incident testing after being involved in a work incident.  
The following cases show how arbitrators decide these grievances.  

CASE 1: REFUSING TEST = JUST CAUSE TO 
FIRE 

Situation: Refusal is grounds for termination 
under a trucking company’s post-incident 
testing policy. So, the pink slip the trucker 
gets for refusing to be tested after a traffic 
accident comes as no surprise. But the union 
claims that demanding testing in this situation 
was an abuse of the testing policy. 

Ruling: The federal arbitrator disagrees and 
upholds the termination. 

Reasoning: The company’s insistence that the 
trucker submit to post-incident testing was 
“reasonable and prudent,” the arbitrator reasoned citing 
the following factors: 

 �  The safety-sensitive nature of the trucker’s job; 

 � The trucker’s involvement in previous incidents; 

 � The warning the trucker received that he’d be tested if 
another incident occurred; 

 � The trucker’s awareness of the firing-for-refusal policy; 

 � His failure to provide reasons for refusing; and

 � The total lack of any other extenuating circumstances.

Mielke v. Entrec Corp., [2015] C.L.A.D. No. 272, Nov. 30, 
2015

CASE 2: REFUSING TEST = JUST CAUSE 
TO FIRE 

Situation: A 65-year-old electrician backs a 
company pickup truck into a parked vehicle. 
He immediately reports the accident and 
admits that his carelessness was to blame. 
The site superintendent asks him to undergo 
breathalyzer and urine drug testing. The 
electrician refuses. And since refusing post-
incident testing is grounds for termination, he 
gets the boot.

Ruling: The Ontario labour arbitrator upholds 
the union’s grievance. 

Reasoning: While acknowledging that the workplace was 
safety-sensitive, the arbitrator found that invoking the 
testing policy in this situation served no safety purpose 
justifying violating the electrician’s privacy rights citing the 
following factors:       

 � The electrician’s clean record and lack of any history of 
drug or alcohol abuse;

 � The fact that there was a believable explanation for the 
accident, namely, the electrician’s carelessness; and

 � The absence of evidence suggesting that the electrician 
was in any way impaired and that he was allowed to drive 
himself home after refusing to be tested.

Jacobs Industrial v. IBEW, Local 353, [2016] CanLII 198 (ON 
LA), Jan. 7, 2016 

Post-incident 
testing isn’t 

automatically 
justified just 
because an 

incident occurs

EHS COMPLIANCE
The Law of “Nuisances” Part 2
Environmental Regulation through the Back-door
Last month we covered the Law of Nuisances Basics and how to determine whether a disturbance is a nuisance. Now we’ll talk 
about the St. Lawrence case and what lessons you can get from it.

The St. Lawrence Case

On Nov. 21, 2008, the Supreme Court of Canada issued 
what many environmental law experts have called a 
landmark decision in nuisance law. In St. Lawrence Cement 
Inc. v. Barrette, the Court ordered a cement company to 
pay $15 million in damages to neighbours for abnormal and 
excessive noise, smoke and dust from its plant. Let’s look 
at the decision in detail.

What Happened

The Québec legislature passed a law permitting the 
cement company to open a plant in Beauport. The law also 
set requirements for the plant’s environmental practices. 
The plant opened in 1955 and neighbours soon began 
complaining about the noise, smoke and dust. In 1994, after 
years of complaining to the Minister of the Environment, a 
group of over 2,000 residents filed a class action lawsuit 
claiming that the plant’s disturbances were abnormal and 
excessive and thus a nuisance in violation of Article 976 of 
the Québec Civil Code (Code), which prohibits a landowner 
from imposing abnormal or excessive annoyances on its 
neighbours. The company eventually shut down the plant 
in 1997. But the lawsuit still needed to be decided as the 
residents demanded damages for the loss of the use and 
enjoyment of their property due to the plant’s operations. 
After a series of appeals, the case eventually found its way 
to the Supreme Court. 

The Decision

The Supreme Court ruled that the company wasn’t at any 
fault in the way it performed its operations. Specifically, 
the Court noted that the company had:

 � Complied with all applicable environmental laws;

 � Invested millions of dollars in the best available 
antipollution equipment;

 � Retained an environmental manager; and

 � Hired a maintenance team responsible for keeping the 
equipment in good working order. 

But the Court interpreted Article 976 of the Code 
as imposing “no-fault liability” for neighbourhood 
disturbances—that is, the liability is based on the harm 
suffered by the neighbours rather than on the conduct of 
the person who caused it. The Court held that the company 
was liable because its activities caused “abnormal or 
excessive annoyances to the neighbourhood” in violation 

of Article 976. The Court concluded that the fact that the 
neighbours experienced excessive annoyance is enough 
and the Code didn’t require proof of fault to establish 
the company’s liability under Article 976. Specifically, 
the Court found the following annoyances caused by the 
plant’s operations were, in fact, abnormal and excessive:

 � Many residents had to wash their cars, windows and 
garden furniture frequently;

 � Dust deposits from the plant, forced residents to 
undertake considerable effort to use and enjoy their 
outdoor spaces, such as increased maintenance work 
and painting; and

 � The plant’s sulphur emissions, smoke, odours and noise 
were “beyond the limit of tolerance neighbours owe to 
each other according to the nature and location of their 
land.”

So despite the company’s efforts to comply with the 
relevant standards and law in operating its plant, its 
emissions unreasonably interfered with its neighbours’ 
use of their land and thus the plant was liable for nuisance 
under the Code, concluded the Court.

Impact of the Case

Technically, the St. Lawrence case applies only in Québec 
because the decision turned on an analysis of a Québec 
law. And Québec is the only part of Canada whose law is 
based on a civil code rather than on common law. But the 
decision still has implications for nuisance claims across 
Canada. Why? 

The Court found that the concept of no-fault liability for 
neighbourhood disturbances in the Code is consistent 
with the current approach taken to nuisance claims under 
Canadian common law. For example, under common 
law, individuals can sue in nuisance for the unreasonable 
interference with their use or enjoyment of their property. 
And whether such interference is the result of intentional, 
negligent or no-fault conduct is irrelevant as long as the 
harm can be characterized as a nuisance. 

 In addition, the Court found that a no-fault liability 
scheme for nuisance claims is consistent with the general 
objectives of environmental protection and the application 
of the polluter pays principle that underlies environmental 
laws across Canada. Thus, no-fault liability for nuisances is 
appropriate in not just Québec but also the rest of Canada. 

ASK THE EXPERT
Creating or Adapting a Drug Use Policy for  
Legalized Cannabis
QUESTION We’re looking for a clear and comprehensive drug 
and alcohol sample policy for an Ontario workplace, that includes 
the issue of legalized cannabis use (coming into effect Oct. 17, 
2018). Thanks.

ANSWER This is where being an OHSI member pays off since 
everything you need is right on the site. Here’s what to do. 

Editor’s Note: The following instructions and referenced Model Policies will 
work for those of you who already have a drug policy and want to vet it for 
legalization—not just in Ontario but any part of Canada. 

Step 1: Base the anti-drug use prohibition section of your policy 
on the OHSI Fitness for Duty Policy.   Explanation: Bans on drug 
use shouldn’t be based on laws (especially after legalization), 
morality or even zero tolerance but on fitness for duty. 

Step 2: Since you’ll need a legally sound testing policy to enforce 
your fitness for duty policy, you can patch in the OHSI Model 
Testing Policy at the end of your policy. 

Step 3: As you merge these OHSI Models into a single policy, just 
be sure to make whatever adjustments are necessary to adapt to 
your own workplace and situation, e.g., any applicable collective 
agreements. 

...continued on page 12

https://www.canlii.org/en/on/onla/doc/2016/2016canlii198/2016canlii198.html
https://ohsinsider.com/wp-content/uploads/2017/11/Fitness-For-Duty-Substance-Abuse-Ontario.pdf
https://ohsinsider.com/tools/model-drug-alcohol-testing-policy
https://ohsinsider.com/tools/model-drug-alcohol-testing-policy
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Nuisance Laws Cont...
Lessons from St. Lawrence

Assuming that the influence of the St. Lawrence decision 
does indeed spread beyond the borders of Québec, here are 
two lessons that companies can take away from this case:

Lesson #1: Compliance with the law = defence to nuisance 
claims. It has been very common for companies sued for 
nuisance to argue as a defence that either the government 
authorized their operations by issuing them permits or 
Certificates of Approval or that their operations complied 
with all applicable laws. The argument went that if the 
activity complained of was compliant and legally authorized, 
it couldn’t possibly constitute a nuisance.

Lesson #2: Respond to complaints from neighbours. 
Apparently, the cement company in St. Lawrence wasn’t 
particularly responsive or sympathetic to its neighbours’ 
litany of complaints. For example, it was only after the 
Ministry of Environment intervened that the company 
offered to clean residents’ cars of and implemented other 

measures to address their complaints. The company’s 
reluctance to listen to the community certainly didn’t help 
its case. If, in fact, it had been more responsive, it may have 
been able to prevent the lawsuit in the first place.

Conclusion

We don’t mean to be alarmist and leave you with the 
impression that companies across Canada should brace 
themselves for an onslaught of nuisance claims. After all, 
proving a nuisance claim is still a tall order. But because 
the Supreme Court of Canada has confirmed that nuisance 
is no-fault, people who live near industrial facilities may be 
more willing to try—particularly if they can band together 
and sue in a class action. As the Court in St. Lawrence noted, 
“Dust they are, and unto dust they shall return, yet human 
beings have difficulty resigning themselves to living in dust. 
Sometimes, weary of brooms and buckets of water, they are 
not unwilling to turn to the courts to get rid of it.”


