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Topics to be Addressed

 Who uses cannabis and why?

 How to respond to suspected impairment in the workplace, 
whether related to medical or recreational use of cannabis

 The duty to accommodate: must you tolerate workplace 
cannabis use in some cases?

 Drug testing



Cannabis Use:

Who, How and Why



The content on this presentation is provided for general information purposes only and 
does not constitute legal or other professional advice or an opinion of any kind.| 

Recent Legal Updates

 Bill C-45 (Cannabis Act) will legalize and 
regulate the possession of small amounts of 
cannabis by individuals over age 18

 Received Royal Assent June 21, 2018

 To take effect October 17, 2018
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A “High” Level History

 Cannabis plant has been used by humans for more than 10,000 years

 Referenced in Chinese medicine up to 4,000 years ago

 Around 2737 A.D., Chinese Emperor Shen Neng prescribed cannabis to treat a 
variety of ailments including gout, rheumatism, malaria and poor memory

 Cannabis use spread throughout Asia, the Middle East and Africa 

 In the mid-1800s, Irish physician Sir William Brooke O’Shaughnessy introduced 
cannabis to modern Western medicine

 American physicians went on to prescribe cannabis to relieve teething pain in 
babies

 By the late 1800s, cannabis use declined in favour of stronger drugs (e.g., 
morphine)
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Using Cannabis for its

Healing Qualities

Cannabis plant molecules fit within human neuro-
transmitters and receptors

Contained in brain, organs, connective tissue, glands and 
immune cells
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Who is Using Cannabis? 

By the Numbers

 Cannabis use is on the rise

 Canadian Tobacco, Alcohol and Drugs Survey:

 10% (2.8 million) of Canadians aged 15 years and older reported 
cannabis use in 2012

 11% (3.1 million) in 2013

 12% (3.6 million) in 2015

 National Cannabis Survey, 1st quarter 2018:

 14% (4.2 million) of Canadians aged 15 years and older reported 
cannabis use in the past 3 months
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Why use Cannabis?

THC vs. CBD

 Cannabis contains hundreds of chemical substances, including 100+ known 
cannabinoids

 The two most well-known cannabinoids are Delta-9-Tetrahydrocannabinol (“THC”) 
and Cannabidiol (“CBD”)

12

 Medical uses of THC:

 Analgesic

 Antinauseant

 Sleep aid

 Anti-anxiety

 Muscular spasticity

 Medical uses of CBD:

 Anti-seizure

 Anti-inflammatory

 Anticonvulsant 

 Antitumoral 

 Antipsychotic
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THC vs. CBD cont’d
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Effects of Cannabis Use

 Short-term impairing effects may include:

 Confusion

 Sleepiness (fatigue)

 Impaired ability to remember, concentrate, pay attention or react quickly

 Anxiety, fear or panic (especially if new to cannabis)

 Long-term impairing effects may include:

 Harm to memory and concentration

 Erosion of decision-making and analytical capacity 
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How People Use Cannabis

Inhalation vs. Ingestion

 Inhalation

 Effects felt within a few minutes of inhaling; generally peak within 30 minutes

 Acute effects generally last 2-4 hours but may be longer (24 hours)

 Timing depends on a number of factors (e.g., levels of THC; tolerance) 

 Oral Ingestion 

 Acute effects may begin as soon as 30 minutes and as late as 3-4 hours

 Acute effects generally peak 3-4 hours after ingestion, and can last up to 8 
hours or longer (e.g., 12–24 hours)

 Timing depends on a number of factors (e.g., amount of food in stomach)

15



| | 

Key Takeaways

Avoid making assumptions about:

Who uses marijuana;

Why; and

Whether and how it impacts their ability to work safely
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Addressing Impairment 
at Work:

A Practical Guide
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Fitness for Duty

Employers have a duty under occupational health and 
safety legislation to provide a safe work environment and 
take all reasonable precautions to protect the health and 
safety of employees and others in the workplace

This obligation is heightened where a position is safety-
sensitive

Fitness for duty refers to an employee’s medical ability to 
perform their job duties safely
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Recognizing Impairment

 Signs of cannabis use may include:

 Bloodshot eyes

 Strong odour

 Fast heart rate

 Sleepiness/lethargy

 Lack of coordination

 Increased appetite/snacking

 Confusion and lack of focus

 Unusual talkativeness

 Unusual anxiety, fear or panic
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Responding to Suspected 
Impairment

Take action!

Discuss discretely with employee

 Identify concern is for their safety and safety of others

Allow them to respond (e.g., denial or other explanation)

If you determine impairment, send employee home with 
pay pending investigation

Ensure safe transport home – instruct employee not to drive
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Responding to Suspected 
Impairment Cont’d

Next steps:

Meet with employee (and union representative, if 
applicable)

Explain rationale for concern 

Ascertain no reliance on disability
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Culpable vs. Non-Culpable 
Conduct

 Culpable (Blameworthy) Use

 E.g., recreational cannabis use at work, or coming to work while 
impaired 

 Response: progressive discipline

 Non-Culpable (Innocent) Use

 E.g., use of cannabis to treat illness or injury; use due to 
medically-supported addiction

 Response: accommodation 
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Responding to Suspected 
Impairment Cont’d

Impose consequences:

Non-disciplinary warning

Disciplinary warning

More severe discipline (if safety-sensitive 
environment and policy has been communicated)
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“But I have a doctor’s 
note…”

The Duty to 
Accommodate



| | 

Legal Framework

 Human rights legislation requires equal treatment and prohibits 
discrimination in the workplace on the basis of disability

 Employers must accommodate employees’ disabilities to the point of undue 
hardship

 “Disability” includes:

 Use of medical cannabis to treat a disability

 Drug dependence

 “Disability” does not include:

 Recreational use of drugs (unless individuals are treated adversely 
because they are perceived to have addictions)
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Accommodation Process

 Apply the same human rights/accommodation principles you would for any 
other disability

 Take an individualized approach

 Work with the employee

 Everyone has a role to play

 Employees must participate and cooperate in the accommodation 
process

 Accommodation must be reasonable, not perfect

 Accommodation = needs, not preferences
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Accommodation Process

 Confirm, with medical information:

 Requirement/authorization to use cannabis for medical purposes

 Amount, form and frequency of use

 Duration of prescription

 Level and type of impairment

 Confirm that there will be no significant, meaningful impairment of the cognition, 
judgment, perception, coordination or other ability central to the employee 
performing their job safely and effectively

 Consider whether and how to accommodate (unless undue hardship 
threshold is met)
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Possible Accommodations

 Consider (with physician’s guidance):

 THC vs. CBD

 Alternate ingestion method

 Alternate treatment option altogether 

 If employee unable to perform regular duties:

 Offer modified work schedule and/or modified duties

 Transfer to less safety-sensitive duties 

 If employee has medically-supported addiction:

 Offer leave of absence for treatment or recovery (paid or unpaid)

 EAP
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BFOR and Undue Hardship

Consider nature of workplace and position – is it safety-
sensitive?

Is avoiding drug use a “bona fide occupational 
requirement”?
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Drug Testing

Don’t Count on it
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Drug Testing

Guiding Principles

 Random drug testing is generally not permissible

 High threshold: requires both a safety-sensitive workplace and 
evidence of enhanced safety risks 

 In safety-sensitive workplaces, it is generally accepted that an employer may 
require an employee to undergo testing for impairment when:

 There is “reasonable cause” to believe the employee is under the 
influence of drugs while on duty;

 The employee was involved in a workplace accident or incident 
(including a “near miss”); or

 The testing is a legitimate part of the employee’s rehabilitation plan
31
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Drug Testing

Practical Realities

 The ability to isolate and test for current impairment by 
cannabis is limited (e.g., nothing comparable to a 
breathalyser for alcohol)

 Results for drug tests can take longer to be returned

32



| | 

Facts: 

 Employee used cocaine on his days off, but had not 
disclosed usage to his employer, contrary to its workplace 
policy

 Employee worked as a loader in a mine (safety-sensitive 
position)

 Tested positive for cocaine after workplace accident

 Terminated in accordance with employer’s policy

 Only then did he allege he was addicted to cocaine

Stewart v. Elk Valley Coal 
Corp., 2017 SCC 30
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Findings: 

Supreme Court of Canada upheld decision of Alberta 

Human Rights Tribunal that termination was valid

Employee was terminated, not because of his 

addiction, but because he breached the employer’s 

drug and alcohol policy, which required him to have 

disclosed his addiction before an incident

Expert evidence indicated that employee’s addiction 

did not diminish his capacity to comply with employer’s 

policy 

Stewart v. Elk Valley Coal 
Corp., 2017 SCC 30
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Practical Implications: 

 In order to support termination for drug use, it is critical 

for employers to adopt clear and comprehensive 

policies regarding alcohol and drug use

Employers need to demonstrate that they have 

measures in place to accommodate employees with 

an addiction to the point of undue hardship

 Includes support measures such as EAP, peer-to-peer 

support, treatment leave, job protection, etc.

Stewart v. Elk Valley Coal 
Corp., 2017 SCC 30
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Questions?




