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Noise Control & Hearing Protection 
Are You Taking the 12 Measures OHS Laws Require?  

What’s At Stake
While compliance with OHS noise hazard rules is a year-
round imperative for all OHS coordinators, if you’re in 
Ontario it’s of immediate urgency. Over the next 4 months 
(thru at least March 31, 2018) the Ministry of Labour will 
be carrying out a province-wide enforcement initiative  
targeting industrial, construction, mining, energy and other 
sites where workers are or may be exposed to hazardous 
levels of noise. So if you’re in Ontario, you need to prepare 
for an inspection now. And even if you’re not in Ontario, a 
self-assessment of your current noise control policies is a 
must at some point during the year. 

Program v. Non-Program
Basic noise protection requirements are pretty much the 
same across the country. The big difference is that in 
Alberta, BC, Newfoundland, PEI, Saskatchewan, Northwest 
Territories and Nunavut, employers must implement these 
measures as part of an integrated “hearing conservation” 
or “noise protection” “program” or “plan.” The other 7 
jurisdictions require the same basic measures but not an 
actual program or plan.   

Practical impact: The difference between program and 
non-program is mostly administrative and paperwork-
related with one major exception: Program jurisdictions 
require employers to furnish audiometric testing for workers 
exposed to potentially hazardous noise levels. By contrast, 
only 2 non-program jurisdictions require audiometric 
testing—Manitoba and Yukon.

12 Things to Do
Are you in compliance with the noise protection 
requirements of your jurisdiction? Let’s go through the 12 (or 
11, depending on your jurisdiction) things you must verify to 
answer “YES” to that question: 

1. Do You Properly Measure Sound Levels?     q YES    q NO 

As with other hazards, assessment is the first step in 
controlling noise hazards. Sound levels can be scientifically 
measured. Accordingly, OHS laws require employers 
to take precise measurements to determine the level of 
sound to which their workers are exposed.  Alberta, BC, 

Manitoba, Newfoundland, PEI and Québec specifically 
require employers to perform what’s called a noise survey 
measuring noise levels at selected locations throughout the 
site to identify areas posing noise hazards in accordance 
with CSA Z107.56-94, Procedure for Measurement of 
Occupational Noise. 

Other jurisdictions, including Ontario, give employers more 
leeway in selecting measuring and assessment methods, 
just as long as measurements are made by a competent 
person using scientifically reliable instruments, which 
typically include: 

• A Type 2 sound level meter 
meeting ANSI S1.4-1983, 
Specification for Sound 
Level Meters; 

• A Type 2 integrating sound 
level meter meeting the 
same standard; and/or

• A Type 2 noise dosimeter 
meeting ANSI S1.25-1991, 
Specification for Noise 
Dosimeters.

2. Do You Properly Calculate Worker Exposure Levels?                      
 q YES    q NO

OHS regulations dictate not just how you collect but also 
analyze the data to assess if your workers are exposed to 
hazardous levels of noise. You must measure noise levels in 
A-weighted decibel units. The so called dBA scale measures 
sound pressure modified to account for the ear’s different 
levels of sensitivities to sounds of different frequencies.  To 
perform the required assessment, you must consider not 
just sound intensity but how long workers are exposed to it. 

The OHS regulations list specific occupational exposure 
limits (OELs) reflecting the steady noise level permitted 
over a full 8-hour work shift—typically 85 dBA. Exposure 
to sound above 85 dBA must be reduced in duration; the 
higher the sound level, the shorter the duration. Several 
jurisdictions establish separate OELs for “impulse” or 
“impact” noise, i.e., exposure consisting of 2 or more periods 
of exposure to different levels during the shift, as opposed to 
continuous exposure at the same level throughout the shift. 
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3. Do You Properly Determine Workers’ Need for Hearing 
Protection?      q YES    q NO

In most jurisdictions, hearing protection measures are 
required when workers are at risk of exposure above the 
85 dBAs OEL; but in Sask. and the territories, the need for 
hearing protection kicks in at above 80 dBA.  In determining 
whether your own workers need hearing protection, you 
should assume that workers aren’t using any hearing 
protection. In other words, you’re generally not allowed to 
factor in the “attenuation” effect hearing protection has on 
reducing the level of noise workers experience.

4. Do You Use Hierarchy of Controls’ to Select Hearing 
Protection Measures?     q YES    q NO

Having determined that noise hazards exist (if you come to 
the opposite conclusion, you can stop reading), it becomes 
a matter of figuring out how to control them. The OHS laws 
give you discretion to select your own controls based on 
what’s “practicable” in the circumstances; but they also 
mandate the approach you must follow in exercising your 
discretion: the so called “hierarchy of controls.” Items 5 thru 
8 below, explain how to implement the hierarchy for noise 
hazards. 

5. Do You Eliminate Noise Hazards If Practicable?                                     
q YES    q NO

The top of the hierarchy, and measure to always consider 
first, is total elimination of the hazard. In the context of noise 
hazards, that generally involves getting rid of dangerously 
noisy machinery and equipment and substituting safer 
alternatives. 

6. Do You Implement Appropriate Engineering Controls?                                              
q YES    q NO

If, as will likely be the case, elimination isn’t practicable, 
the next layer of preference are engineering controls to 
eliminate or minimize noise hazards. Some engineering 
controls eliminate noise hazards at the source, such as:

•  Redesigning, modifying or retrofitting equipment, e.g., via 
installation of mufflers or noise damping materials; and/or

•  Relocating noisy machinery and equipment. 

Other engineering controls eliminate noise hazards along 
their path to the worker. Examples:

• Installing sound-absorbing materials in or enclosing noisy 
work areas; and/or

•  Screening or shielding noisy equipment.

7. Do You Implement Appropriate Administrative & Work 
Controls?     q YES    q NO

The next rung down in the hierarchy are measures that 
minimize hazards by controlling how and when the work is 
performed. For example, work/administrative controls for 
noise hazards would include modifying work schedules to 
limit how long workers are exposed and rotating workers in 

and out of noise hazard areas. 

8. Do You Ensure Proper PPE Use when Noise Hazards Can’t 
Be Engineered Away?                                             
q YES    q NO

The bottom layer of the hierarchy is controlling hazards 
via PPE, i.e., making workers exposed to noise hazards 
use personal hearing protection. While perfectly okay as 
a complementary measure, personal hearing protection is 
generally not allowed as the primary method of protection 
except in narrow circumstances where engineering controls 
are unavailable, ineffective or otherwise impracticable.  
Employers must also ensure that selection and use of 
hearing protection meets the latest CSA standards for 
hearing protection, i.e., CSA  Z94.2-02-Hearing Protection 
Devices—Performance, Selection, Care, and Use. 

9. Do You Post Proper Warning Signs?     q YES    q NO

Employers must post clearly worded noise hazard warning 
signs, although there are slight differences as to when signs 
are required (with regard to whether noise must be above or 
near the OEL) and what they must say. (See OHSInsider.com 
for a listing for each province.)  

10. Do You Provide Workers Proper Education & Training?                                
q YES    q NO

As with any other hazard, workers required to use hearing 
protection or otherwise exposed to hazardous noise levels 
must receive education and training from a competent 
trainer covering, at a minimum: 

• The hazards of exposure to excessive noise;

•  How hearing protection protects against such hazardous 
exposure;

•  The capabilities and limitations of the particular types of 
hearing protection devices used;

•  The importance of ensuring a tight and comfortable fit;

•  How to effect a tight seal between earplugs and the ear 
canal;

•  How to effect a tight seal between earmuffs and the side 
of head;

• How to inspect the equipment;

•  How to clean, disinfect and maintain the equipment;

•  Why it’s important not to modify the equipment, e.g., by 
drilling holes in ear cups; and

•  Key details about the audiometric testing you provide, 
how it works and what they must do to avail themselves of 
testing. 

11. Do You Provide Workers Required Audiometric Testing?     
q YES    q NO

Occupational hearing loss tends to be gradual and 
cumulative. By the time workers notice a problem, it’s often 
too late to reverse the damage. Audiometric testing by 
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medical professionals using scientifically reliable methods is 
capable of detecting hearing damage before symptoms are 
perceived. The way it works: Workers exposed to potentially 
hazardous noise levels receive initial testing before 
exposure. Testers can then track the impact of exposure on 
hearing by comparing the results of subsequent tests to the 
individual’s “baseline” results. 

Unlike the other 11 noise protection measures on this 
list, audiometric testing is not required in all parts of 
Canada—only in 9 jurisdictions (Alberta, BC, Manitoba, 
Newfoundland, Prince Edward Island, Saskatchewan and 
the 3 territories). Since Ontario is not on the list, employers 
targeted under the current MOL noise protection campaign 
won’t have to worry about testing during the inspection. Of 
course, as a practical matter, there’s more to safety than 
OHS laws. Thus, many employers in jurisdictions where 
audiometric testing isn’t expressly required, choose to 
provide it anyway, such as under collective agreements and/
or best-in-class OHS programs geared toward complying 
with voluntary safety standards that exceed regulatory 
requirements. 

12. Do You Monitor the Effectiveness of Your Noise Control 
Measures?         q YES    q NO   

The final phase is to monitor the validity of your noise 
assessment and effectiveness of your noise control program 
and/or non-program measures at least once a year and 
immediately in response to: 

• Worker complaints or symptoms indicating ringing in the 
ears or hearing loss; 

• Changes to equipment, machinery, tools, or work 
conditions that increase or have the potential to increase 
either: (i) how much noise the worker is exposed to; and/
or (ii) the exposure’s duration;

•  Before the construction of significant additions or 
alterations to a work site that have the potential to create 
noise hazards; and

•  Any other indications suggesting that your assessment 
and safety measures might be ineffective or unresponsive 
to current work site conditions and noise hazards.

KNOW THE LAWS

Know The Laws of Your Province 
Noise Protection Requirements by Jurisdiction Are you doing enough to protect your workers from noise? 
The answer depends, in part, on which jurisdiction’s OHS laws apply to your workplace. Here’s an overview you can use to get 
a grip on your obligations regardless of where in Canada you are (or if you’re federally-regulated). 

Jurisdiction Hazard Assessment OEL(s) Noise Control 
Program (1)?

When Signage 
is Required

Audiometric 
Testing? Other Requirements

Federal Investigation required if 
risk of exposure at or above 

84dBA

87dBA NO Areas of risk 
of exposure to 

A-weighted sound 
pressure >87dBA

NO Employers using PPE as primary protection 
must report to Ministry and JHSC

Alberta Noise exposure assessment 
meeting CSA Z107.56-94

85dBA Noise management 
program

Work area where 
noise level >85dBA

YES—time 
must be 

credited to 
worker

Employers must keep noise exposure 
records for as long as they operate in 

Alberta

British 
Columbia

Noise exposure  assessment 
meeting CSA Z107.56-94 

required if risk of exposure 
above 82dBA

*85dBA

*140 dB 
(peak)

Noise control & 
hearing conservation 

plan (Plan)

Work area where 
noise level >85dBA

YES  —

Manitoba Noise exposure assessment 
meeting CSA Z107.56-94

85dBA NO Entrance to any 
work place or area 
where noise level 

>85dBA

YES One of 2 jurisdictions requiring testing but 
not a noise protection program (YK the 

other)

New Brunswick Noise measurements 
required if “reason to 

suspect” noise of >80dBA

*85dBA

*140 dB 
(peak)

NO Area where noise 
level >85dBA

NO  —
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Jurisdiction Hazard Assessment OEL(s) Noise Control 
Program (1)?

When Signage 
is Required

Audiometric 
Testing? Other Requirements

Newfoundland 
& Labrador

Noise survey meeting CSA 
Z107.56

85dBA Hearing conservation 
program

Entrances to or on 
periphery of areas 
where noise level 

>85dBA

YES Workers may request records of noise 
exposure during employment after 

termination

Nova Scotia Assessment type not  
specified

85dBA NO Not specified NO —

Ontario Sound level measurements 
that don’t account for 

hearing protection

85dBA NO If practicable, 
every approach 

to workplace area 
where noise level 

“regularly exceeds” 
85dBA

NO PPE as principal protection allowed only if 
engineering controls: *Don’t exist /can’t be 
obtained *Not reasonable/practical due to 
work or exposure *Are rendered ineffective 
by temporary breakdown *Ineffective due 

to emergency

Prince Edward 
Island

Noise exposure 
measurement meeting CSA 
Z107.56-94 when employer 
has “reason to believe” one 
of its own workers exposed 

>85dBA

85dBA Noise Control 
& Hearing 

Conservation 
Program (Program)

Noise hazard areas YES —

Québec *85dBA

*140dB 
(peak)

NO Near work station 
or room where 

noise >85dBA or 
>140dB(peak)

NO Where continuous noise includes 
predominant frequency bands, continuous 
level must be computed in corrected dBA 
in accordance with Schedule VII of Reg.

Saskatchewan Noise measurements 
meeting “approved 

method” if workers required 
or allowed to work in 

areas where noise “may 
frequently exceed” >80dBA

85dBA Hearing conservation 
plan

Any area where 
noise level >80dBA

YES Noise measurements and hearing 
conservation plan must be implemented in 
consultation with workplace Joint Health & 

Safety Committee

Northwest 
Territories

Noise measurements 
meeting “approved 

method” if workers required 
or allowed to work in 

areas where noise “may 
frequently exceed” >80dBA

*85dBA

*140dB 
(peak)

*OHS program 
if daily exposure 
>85dBA; *Simple 

training and 
instruction if daily 

exposure of 80dBA 
to 85dBA

Any area where 
noise level >80dBA

YES if OHS 
program is 

required

Noise measurements and program 
must be implemented in consultation 
with workplace Joint Health & Safety 

Committee

Nunavut Noise measurements 
meeting “approved 

method” if workers required 
or allowed to work in 

areas where noise “may 
frequently exceed” >80dBA

*85dBA

*140 dB 
(peak)

*OHS program 
if daily exposure 

>85dBA;  
*Simple training and 

instruction if daily 
exposure of 80dBA 

to 85dBA

Any area where 
noise level >80dBA

YES if OHS 
program is 

required

Noise measurements and program 
must be implemented in consultation 
with workplace Joint Health & Safety 

Committee

Yukon Territory Assessment methods not 
specified

*85dBA

*140dB 
(peak

NO At entrance to 
or periphery 

of areas where 
noise >85dBA or 

>140dB(peak)

(2)YES if 
exposure of: 

*Steady: 80dBA 
over 8 hours; 

OR 
*Peak: 

Designated dBs 
over 24 hours 
(see Note 2 

below)

—

NOTES: (1) Visit OHSInsider to see what noise control programs typically are required  (2)In Yukon, need for audiometric testing is required for exposure levels below the 
OEL. See OHSInsider for more information on Peak Sound Pressure Levels and Maximum Number of Impacts per 24-Hour Period.
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MONTH IN REVIEW

Materials Handling
Jan. 1: New OHS regulations 
take effect requiring 
employers to ensure that 
storage racks 2.4 metres or 
higher are:   
nCapable of safely supporting 
items stored  nDesigned and 
constructed in accordance 
with good engineering practice 
nUsed in accordance with the 
specifications and instructions of 
the manufacturer or a professional 
engineer  nInstalled by a qualified 
person.

Workers’ 
Compensation
Jan. 1: Yukon’s already high 
premiums costs are going up 
another 6¢ to $1.93 per $100 of 
assessable payroll. Of the 3,576 
employers paying higher rates, 
those in the Construction High 
rate group will take the biggest hit 
with a 10.3% increase, followed by 
Construction Medium at 9.8% and 
Services Medium at 8.5%. Only 250 
employers will see their rates drop. 

BC

YT

Workers’ Compensation
Dec.: The WSCC hasn’t issued 2018 workers’ comp 
rates yet but will review 4 important internal policies 
at its upcoming board meeting: 

nPolicy 03.09: Psychiatric & Psychological Disorders

n Policy 05.01: Eligibility for Vocational Rehab

n Policy 05.02: Vocational Rehab Programs

n Policy 05.05: Vocational Rehab Allowances & Grants. 

NT

Mental Stress
Dec.: Having concluded public comments, the 
WSCC will review its coverage rules for post-
traumatic stress and other psychiatric and psychological 
disorders. Under current Policy 03.09, which hasn’t 
changed since 2003, disorders caused by mental stress 
are covered only if they’re caused by a single sudden and 
unexpected traumatic event or series of traumatic events 
at work, which leaves the majority of workers for whom 
onset is gradual out in the cold.  

NU

Climate Change
Dec. 1: Sask. inked a 3-year 
deal to work together with 
neighboring US states Montana, 
North Dakota and Wyoming on 
cutting greenhouse gas emissions.

SK

     Climate Change
   Dec. 22: That’s the deadline 
to comment on the proposed 

Made-in-Manitoba Climate and 
Green Plan establishing carbon 
pricing at $25 per tonne, half the 
amount mandated by Ottawa. The 
5-year pricing program would start 
in 2018 and make Manitoba’s carbon 
prices the second lowest in Canada 
by 2022. It’s also expected to cut 
cumulative emissions by over 80,000 
tonnes over the next 5 years.    

MB

OHSMS Accreditation
Dec. 17: The MOL wraps up 
public review of a proposed 
voluntary program that would provide 
accreditation to employers that 
successfully implement a government-
approved OHS Management System in 
their workplace.  

Workplace Violence
Nov. 2: Newly passed Bill 19 requires gas stations and 
retail convenience stores to take measures to protect 
workers against risks of violence by June 1, 2018, including: 
 nPre-pay procedures minimizing handling of cash 
nWorkplace violence prevention plans nVideo monitoring  
nTime-lock safes that can’t be opened during night time 
hours n Personal emergency transmitters for workers working 
alone nWorkplace violence prevention training for workers. 

AB

https://www.worksafebc.com/en/resources/law-policy/discussion-papers/bod-approves-amendments-ohsr-flow-piping-storage-racks/section-4-43-1?lang=en
http://www.wscc.nt.ca/sites/default/files/documents/Website%20Stakeholder%20Engagement%20Questionnaire%2003.09%20-%20EN.pdf
http://www.wscc.nt.ca/sites/default/files/documents/Website%20Stakeholder%20Engagement%20Questionnaire%2005.01%20-%20EN.pdf
http://www.wscc.nt.ca/sites/default/files/documents/Website%20Stakeholder%20Engagement%20Questionnaire%2005.02%20-%20EN.pdf
http://www.wscc.nt.ca/sites/default/files/documents/Website%20Stakeholder%20Engagement%20Questionnaire%2005.05%20-%20FR_0.pdf
http://www.wscc.nt.ca/sites/default/files/documents/Website%20Stakeholder%20Engagement%20Questionnaire%2003.09%20-%20EN.pdf
http://www.gov.mb.ca/climateandgreenplan/
http://www.gov.mb.ca/climateandgreenplan/
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Get the entire Month In 
Review at OHSInsider.com 

Online you can access the full list of 
Month In Review items at OHSInsider.com. 

If you don’t have your username and 
password yet, call an Account Team 

representative at 1.800.667.9300 today.

     Climate Change
   Dec. 22: That’s the deadline 
to comment on the proposed 

Made-in-Manitoba Climate and 
Green Plan establishing carbon 
pricing at $25 per tonne, half the 
amount mandated by Ottawa. The 
5-year pricing program would start 
in 2018 and make Manitoba’s carbon 
prices the second lowest in Canada 
by 2022. It’s also expected to cut 
cumulative emissions by over 80,000 
tonnes over the next 5 years.    

OHSMS Accreditation
Dec. 17: The MOL wraps up 
public review of a proposed 
voluntary program that would provide 
accreditation to employers that 
successfully implement a government-
approved OHS Management System in 
their workplace.  

ON

Climate Change
Nov. 24: The government announced 
nearly $80 million worth of 
enhancements to the Ecocamionnage 
program which incentivizes companies to 
cut greenhouse gas emissions and achieve 
energy efficiency. The enhancements 
include allowing freight-haulage companies 
to participate and raising the ceiling for 
financial assistance to companies that 
purchase hybrid, electric or alternative fuel 
vehicles from $70K to $100K. 

QC

Mental Stress
Nov. 23: WorkplaceNL is the latest 
workers’ comp board to review its 
policies on whether mental stress is a work-
related injury. Current Policy EN-18 , which 
covers only stress resulting from a discrete, 
sudden and unexpected traumatic event at 
work, is out of touch with the scientific research 
showing that PTSD and other psychological 
injuries develop gradually over time. If you want 
to weigh in on what the agency should do, the 
deadline to comment is Feb. 1, 2018.

NL

Workers’ Comp 
Rates  
Jan.: The 2018 average assessment 
rate will be $1.60 per $100 of payroll, 
a 10% cut from last year. Rates are 
going down for all but one group: 402 
– Construction & Construction Related 
Services (+9¢). 

PE

Case: Failure to Get 
Audiogram ≠ Grounds to 
Deny Workers’ Comp for 
Hearing Loss  
The Nova Scotia Court of Appeal said the 
WCB was wrong to deny a shipwright workers’ 
comp for noise-induced hearing loss because 
he didn’t follow the rule requiring workers to 
get an audiogram within 5 years of leaving the 
workplace. The WCB rule was unfair and not 
true to either the scheme or wording of the 
Workers’ Comp Act, the Court reasoned. The 
shipwright suffered hearing loss on the job 
and should get benefits [Surette v Nova Scotia 
(Workers’ Compensation Board), 2017 NSCA 81 
(CanLII), Nov. 3, 2017].

NS

Workers’ Compensation

Dec. 7: That’s the deadline to comment on 
a government Task Force discussion paper 
reviewing the current fiscal condition, transparency 
and overall effectiveness of New Brunswick’s 
worker’s comp system. Meanwhile, WorkSafeNB is 
raising the average 2018 assessment rate 15%, from 
$1.48 to $1.70 per $100 of payroll. Rising claim costs 
necessitated the increase; reduced administrative 
costs kept it from being even higher. 

NB

Case: Cleaning Products 
Manufacturer Fined $600K for 
Phosphorous Violation
An Alberta company pleaded guilty to using excessive 
concentrations of phosphorous in its commercial laundry 
detergents. In addition to a $600K fine, the company was 
added to the Environmental Offenders Registry [Acuity 
Holdings, Inc., Govt. Press Release, Nov. 6, 2017]. 

FED

http://www.gov.mb.ca/climateandgreenplan/
http://www.gov.mb.ca/climateandgreenplan/
https://www.canlii.org/en/ns/nsca/doc/2017/2017nsca81/2017nsca81.html
https://www.canlii.org/en/ns/nsca/doc/2017/2017nsca81/2017nsca81.html
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CASE OF THE MONTH

Terminating Employees because of Alcohol or Drug 
Addiction = Disability Discrimination 
Manitoba ruling underlines risks of disciplining workers for being drunk or high on the job
Drug- and alcohol-impairment is a grave safety hazard, 
especially for a safety-sensitive worker like a nurse who 
cares for frail and elderly residents in a nursing home. So 
the recent case from Manitoba about the health aide who 
got fired for being drunk at work might surprise you. Not 
only did she get her job back but $10,000 to boot. While 
counter intuitive, the case illustrates an elementary principle 
you need to be aware of when dealing with workplace 
impairment—especially as Canada gets set to legalize 
cannabis: unlike casual use, addiction to drug and alcohol 
use is a disability requiring accommodation under human 
rights laws.

The Case
What Happened:  Suspicion that alcohol was behind a personal 
care home aide’s attendance problems was confirmed 
when the aide showed up for work drunk and had to be sent 
home. At the disciplinary meeting a few days later, the aide, 
who had already admitted to being on probation for DUI, 
acknowledged that she had an alcohol “addiction” and was 
in a court-ordered 6-month counselling program. The home 
offered her a last chance agreement letting her return if she 
promised to abstain from alcohol “at all times.” In spite of 
her concerns about the abstinence clause and the union’s 
advice not to sign it, the aide eventually signed the deal on 
April 5 and awaited reinstatement. 

But it was not to be. A few weeks after signing the 
agreement, the aide was fired for supposedly violating it. The 
home claimed that since April 5 it had received 2 reports 
that the aide was drinking—one from an anonymous source 
who claimed he/she saw her reeking of alcohol in a grocery 
store, and the other from her manager who claimed the aide 
was drunkenly slurring her words during their recent phone 
conversation. The aide denied both allegations and filed a 
discrimination complaint.   

The Manitoba Human Rights Board of Adjudication ordered 
the home to reinstate the aide and pay her $10,000 in 
damages. An appeals judge set aside the ruling finding 
that this was a dispute under the collective agreement that 
should have been decided by a labour arbitrator, not the 
Board. So the Board appealed. 

What the Court Decided: Manitoba’s top court, the Court of 
Appeal, overruled the appeal judge and ordered her to 
review the Board ruling on its merits. 

How the Court Justified Its Decision: This really was a 
discrimination case and the Board had jurisdiction, i.e., legal 
authority to hear it. The real issue, which the appeal judge 
would now have to decide, was whether that ruling was 

reasonable. Specifically, the judge would have to consider 
the reasonableness of the 2 bases on which the Board based 
its ruling: 

The home committed disability discrimination: Addiction to 
alcohol is a “disability” under the human rights code. And 
the aide presented enough evidence to show that she was 
fired because she had that disability. 

The home didn’t accommodate her disability: Once the aide 
had made her “prima facie” case, i.e., threshold showing of 
discrimination, the burden shifted to the home to prove 
that it had accommodated the aide to the point of undue 
hardship and that termination was justified. But the home 
couldn’t meet that burden. For one thing, the Board said the 
home’s accommodation procedure was faulty because it 
didn’t allow for an individualized assessment of the aide’s 
needs. And even though it had legitimate safety concerns, 
it presumed that abstinence or termination were the only 
options without considering less drastic alternatives that 
would have let the aide return, such as closer supervision, or 
at least remain employed, such as medical leave.

For that same reason, the Board added, the home’s 
abstinence-or-termination stance wasn’t a BFOR (bona fide 
occupational requirement, i.e., otherwise discriminatory 
employment rule that’s justified because it’s “reasonably 
necessary” to accomplish a legitimate and non-
discriminatory job-related purpose). Northern Regional Health 
Authority v Manitoba Human Rights Commission et al, 2017 
MBCA 98 (CanLII), Oct. 5, 2017

Although there are no guarantees, considering the wide 
discretion afforded by appeals courts and apparent 
soundness of the decision, there’s an excellent chance that 
the appeal judge will find the ruling reasonable and uphold it. 
But we’ll keep you apprised. 

What It Means
Meanwhile, regardless of ultimate outcome, the case 
makes 4 crucial points about dealing with alcohol and drug 
addiction that apply not just in Manitoba but all parts of the 
country:

1. Treat Addiction as a Disability

First and foremost, don’t treat alcohol and drug addiction as 
a moral failure, criminal act or even purely as a safety issue.  
Addiction, unlike casual use, is an illness, one considered 
a “disability” requiring reasonable accommodations under 
provincial human rights laws. 

2. Get an Assessment of the Employee’s Individual Needs 

The accommodation process must provide for an 

https://www.canlii.org/en/mb/mbca/doc/2017/2017mbca98/2017mbca98.html
https://www.canlii.org/en/mb/mbca/doc/2017/2017mbca98/2017mbca98.html
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CASE OF THE MONTH

Upcoming Deadlines, Regulatory Changes and Enforcement 
Events You Need To Prepare For

Major workers’ compensation changes 
under Bill 30 take effect

AlbertaJanuary 1st

New or revised OELs for 21 substances 
take effect

individualized assessment of a disabled worker’s needs. 
The home in Northern Regional Health Authority could and 
should have gotten and relied upon such an assessment, 

either from the aide’s addiction 
counsellor or an independent 
expert. As the Board put it, 
“how can an employer say it 
has made all reasonable efforts 
to accommodate the special 
needs of an employee without 
basing those efforts on an 
individualized assessment of 
what those needs are?”     

3. Don’t Rely on Your Own Assumptions

A corollary to Lesson 2 is not to base accommodations on 
personal assumptions or experiences with addictions (or 

whatever the disability happens to be). This is “precisely the 
type of information that cannot be relied on as the basis for 
accommodation,” the Board said. “Each individual is entitled 
to an accommodation based on an individualized assessment 
of his or her particular needs.” 

4. Don’t Assume Safety Trumps Discrimination Rights

Ensuring workplace safety is a compelling interest that 
may justify adverse treatment of an employee addicted to 
alcohol. This is especially true when the employee does a 
safety-sensitive job, like caring for vulnerable residents. But 
the safety card didn’t work in this case, not because the aide 
wasn’t a safety threat but because the home couldn’t prove 
that firing her was the only reasonable way to deal with it.  
This lesson will be especially important to keep in mind after 
cannabis is legalized in July 2018.

Be careful to 
distinguish 
drug/alcohol 
addiction from 
casual use

OntarioJanuary 1st

New WSIB policy on coverage of chronic 
mental stress injury takes effect

OntarioJanuary 1st

Deadline to comment on WorkSafeBC 
shoulder dislocation policy changes

BCJanuary 12th

Start of new MOL Blitz on machine 
guarding and electrical hazards at 
industrial sites 

OntarioJanuary 15th

Deadline to comment on proposed 
new OHS requirements for farms and 
ranches

AlbertaJanuary 15th

Deadline to comment on proposed 
Cannabis Legalization plan

FederalJanuary 20th

Deadline to comment on Canadian 
Nuclear Safety Commission nuclear 
emergency response planning proposal

FederalJanuary 27th

New OHS storage rack requirements 
take effect

AlbertaJanuary 1st
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You Make The Call
Can Waiver of OHS Rights Be Part of a Severance Package?
What happens when an otherwise enforceable release waives an essential workplace safety protection? 
Workers’ rights and safety protections are so important that workers can’t give them up even if they want to. But based on a 
recent case, those dynamics may change when the worker is on the way out and no longer needs the protection.

SITUATION 
A month after getting fired, a nurse at a Saskatoon convalescent home inks a severance deal waiving all legal claims against 
the home in exchange for a payment of one month’s salary. But a month after that, she files an OHS complaint contending she 
was fired in reprisal for expressing concerns about the home’s failure to meet its OHS obligations to prevent workplace bullying. 
The nurse argues that the release doesn’t cover OHS claims; the home insists that it covers all claims related to the nurse’s 
termination. 

You Make The Call - Does the Severance Release Bar the Nurse from Asserting an OHS 
Reprisal Claim?

Key Evidence

GENERAL RELEASE RULES
A release is enforceable under 3 conditions: 

Condition Satisfied? Explanation

1 Employee must receive consideration, 
i.e., something of value for giving release

YES The severance payment the nurse received was adequate 
consideration

2 The release must be clearly written YES While it didn’t specify OHS claims, the release language 
covered “all” claims relating to the nurse’s employment and 
termination 

3 The employee understands the release 
and signs it voluntarily

YES There was no argument that the nurse didn’t understand or 
was coerced into signing the release

The finding that the release met all 3 conditions would have ended most release cases. But this wasn’t a normal release case. 
The twist: The claim the nurse wanted to assert was an OHS safety right. 

THE OHS LAW
As in every other part of Canada, the OHS Act in Saskatchewan bans “discrimination,” i.e., retaliation or reprisals, against 
workers for asserting their safety rights under the Act—in this case, asking the home to meet its OHS duty to protect against 
workplace bullying. The Act also gives workers the right to complain to a government safety officer if they think they’ve been a 
victim of discrimination/reprisal.

Exhibit A: The Release

I hereby release the home “from any and all actions, causes of actions, claims and demands of 
every nature or kind arising out of, or in any way related to, or connected with my employment 
or termination thereof with the [home], including, but not limited to, any claims for notice of 
termination, pay in lieu of such notice, bonuses, overtime pay, benefits or benefit coverage or any 
other compensation or benefit whatsoever.”

...continued on pg 12
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ARTICLE

New Year’s Safety
Help Your Workers Keep Their Safety 
Resolve
I’ll bet many of your workers have made worthwhile New 
Year’s resolutions like losing weight, quitting smoking or 
spending more time with loved ones. These aren’t just great 
goals; they also fit the criteria that most experts suggest 
make for workable resolutions. They’re specific, measurable 
and realistic. But workers will need help to accomplish their 
goals. And that’s where you can play a meaningful role. 

The New Year’s Resolution Conundrum
The best thing you can do for your workers is to encourage 
them to resolve to put their health and safety first. Health 
and safety should represent the priority against which 
workers align all of their actions. 

Explanation: Most of us get overwhelmed by the sheer effort 
involved in achieving our New Year’s resolutions. In fact, New 
Year’s resolutions can actually add to our stress, especially if 
we set unreasonable goals or are unable to accept the small 
slips along the way that everybody is bound to make.

Framing Workable Resolutions
That’s why some experts dislike the traditional New Year’s 
resolution and recommend that we instead focus on building 
upon the positive things in our life. 

Urge your workers to focus on improvement, not perfection. 
Tell them to keep their aspirations positive, realistic and 
achievable. Also remind them that New Year’s resolutions 
needn’t be an entirely private affair. On the contrary, sharing 
your resolutions improves the odds of achieving them. Sit 
down with your family and decide that this resolution is one 
that you all share—that the health and safety culture in your 
own household will be your collective goal, value and priority.

The Role of Health and Safety
Resolving to put health and safety first is a way to make 
all other resolutions achievable. The objective of such a 
resolution is to be self-motivated and to behave safely, even 
when no one else is looking. The resolution has effects that 
go beyond just yourself. Resolving to put health and safety 
first creates a safe zone around yourself, your children, your 
co-workers, friends, neighbors and strangers. It’s a resolution 
that benefits whatever corner of the world you’re in at the 
moment. 

But resolving to put health and safety first might seem 
abstract and cliché. What exactly does it mean?

5 Specific Examples
Putting health and safety first means:   

1. Considering the health and safety implications of 
behavioral decisions. For example: 

• If I stay up late tonight, will I get enough sleep to work 
safely tomorrow? 

• Have I packed an emergency kit for our camping trip? 

• How will this second cupcake affect my health? 

2. Assessing the hazards associated with all activities—at 
work, play or home. For example: 

•  Have I read the manual for this power tool? 

•  Is it safe to leave the skateboard on the stairs? 

•  What are the hazards involved in this hobby and how 
can I reduce the risks?

3. Educating yourself so that you can continue to add to your 
growing knowledge of health and safety practices. For 
example: 

•  Joining the Health and Safety Committee. 

• Taking a first aid course. 

• Attending all safety training programs offered at work, 
even the ones that aren’t mandatory.

4. Communicating about health and safety with your co-
workers, family and community. For example:

• Reporting near misses at work and encouraging your 
children to report near misses at home. 

• Involving the family in the creation of a family 
emergency plan. 

• Asking officials at your child’s school about the facility’s 
health and safety programs and policies.

5. Leading by example to demonstrate your personal 
commitment to the value of health and safety practices. 
For example: 

• Wearing all necessary personal protective equipment—
at home, work and play. 

• Following safety procedures (e.g., wear your seatbelt, 
don’t remove machine guards). 

• Not taking shortcuts. 

Conclusion
To achieve New Year’s resolutions requires strong internal 
motivation. And what could possibly be better motivation 
than improving the health and safety of yourself and your 
loved ones, and having a positive influence on the health and 
safety of everyone else around you? 

Have you checked out the NEW OHSInsider.com? 
We’ve got a new look! Now it’s even easier to find the 
information you need to do your job! If you don’t have 

your username and password yet, call an Account Team 
representative at 1.800.667.9300 today.
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THE KEY QUESTION
Are workers allowed to waive their discrimination protections 
and other safety rights under the OHS? 

THE ANSWER
The Sask. Court of Appeal ruled that the nurse could waive 
her OHS protections in this case. 

EXPLANATION
Workers can’t waive or contract out of OHS or other 
statutory rights designed to protect them if it would put them 
in danger or defeat the point of the law. So if on her first day 
on the job the nurse had signed an agreement releasing the 
home from its OHS obligations to protect her against bullying 
in exchange for a month’s salary, the agreement would have 
been unenforceable. But that’s not what happened.  The 
nurse in this case signed the waiver after her employment 
ended and her safety was no longer at risk. At that point, her 
bargaining chip wasn’t a vital workplace safety protection but 
the right to sue her employer for not providing it to her after 
the fact. And that was a personal right that a worker did have 

the right to waive, the Court reasoned.  

[Wieler v Saskatoon Convalescent Home, 2017 SKCA 90 
(CanLII), Oct. 20, 2017]

THE MORAL
You can’t and should never attempt to ask your workers to 
voluntarily give up their OHS protections, even if you provide 
them compensation or valuable consideration in exchange. 
Such agreements are not only enforceable but cast suspicion 
on the integrity of your OHS program and your organization’s 
commitment to OHS compliance and workplace health and 
safety.

However, the Wieler case suggests that it is permissible to 
include reprisal and other claims for failing to provide OHS 
protection during employment to the list of claims that a 
worker agrees to release as part of a severance package.  

Caveat: The question of individual waiver of OHS 
protections is a novel one that hasn’t been addressed in 
many jurisdictions. Thus while it may have an influence in 
those other jurisdictions, the Wieler ruling is binding law 
only in Saskatchewan.

https://www.canlii.org/en/sk/skca/doc/2017/2017skca90/2017skca90.html

