


Occupational Health and Safety 
Reprisals

What they are and how to avoid them

The content of this presentation is for general information purposes only. It is not intended to provide legal advice or opinions of any kind and may not be used for professional or commercial purposes.
Le contenu de cette présentation est uniquement à but informatif et ne constitue pas, ni ne vise à constituer un quelconque avis juridique ou un conseil d’ordre professionnel engageant notre cabinet.



As a boutique labour and employment law
firm, Emond Harnden has represented the
interests of management in both official
languages for over 30 years.

Originally rooted in the Ottawa
community, we have grown to represent
employers in all territories and provinces
of Canada.

The content of this presentation is for general information purposes only. It is not intended to provide legal advice or opinions of any kind and may not be used for professional or commercial purposes.



Emond Harnden est un cabinet d'avocats
expert en droit du travail et de l’emploi qui
représente exclusivement les intérêts des
employeurs, dans les deux langues officielles.

Fondé et durablement implanté à Ottawa
depuis plus de 30 ans, notre cabinet s’est
considérablement développé et représente
aujourd’hui les employeurs dans toutes les
provinces et tous les territoires du pays.

Le contenu de cette présentation est uniquement à but informatif et ne constitue pas, ni ne vise à constituer un quelconque avis juridique ou un conseil d’ordre professionnel engageant notre cabinet.
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Topics to be Addressed

• The law of reprisals: What are they, and how does OHS 
legislation protect employees against them? 

• Spotlight on: Reprisal allegations following employee 
harassment complaints

• How can an organization:
• Avoid a complaint of reprisal?
• Defend against a complaint of reprisal?



Occupational Health 
and Safety Reprisals:

The Law
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OHS Legislation

• Anti-reprisal provisions are found in all OHS legislation 
across the country

• Basic principle: Employer and persons acting on behalf of 
employer may not take reprisal against employee
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Example – Federal:

s. 147: No employer shall dismiss, suspend, lay off or demote an 
employee, impose a financial or other penalty on an employee, or refuse to 
pay an employee remuneration in respect of any period that the employee 
would, but for the exercise of the employee’s rights under this Part, have 
worked, or take any disciplinary action against or threaten to take any such 
action against an employee because the employee

(a) has testified or is about to testify in a proceeding taken or an 
inquiry held under this Part;

(b) has provided information to a person engaged in the 
performance of duties under this Part regarding the conditions of 
work affecting the health or safety of the employee or of any 
other employee of the employer; or

(c) has acted in accordance with this Part or has sought the 
enforcement of any of the provisions of this Part.

Canada Labour Code, R.S.C. 1985, c. L-2.
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Example – Alberta:

s. 36: No person shall dismiss or take any other disciplinary 
action against a worker by reason of that worker acting in 
compliance with this Act, the regulations, the adopted code or 
an order given under this Act, the regulations or the adopted 
code.

Occupational Health and Safety Act, R.S.A. 2000, c. O-2.
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Example – Ontario:

50. (1) No employer or person acting on behalf of an employer shall,
(a) dismiss or threaten to dismiss a worker;
(b) discipline or suspend or threaten to discipline or suspend a worker;
(c) impose any penalty upon a worker; or
(d) intimidate or coerce a worker,

because the worker has acted in compliance with this Act or the regulations 
or an order made thereunder, has sought the enforcement of this Act or the 
regulations or has given evidence in a proceeding in respect of the 
enforcement of this Act or the regulations or in an inquest under the 
Coroners Act.

Occupational Health and Safety Act, R.S.O. 1990, c. O.1.
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Example – Nova Scotia:

45(2): No employer or union shall take, or threaten to take, 
discriminatory action against an employee because the 
employee has acted in compliance with this Act or the 
regulations or an order or direction made thereunder or has 
sought the enforcement of this Act or the regulations or, 
without limiting the generality of the foregoing, because […]

Occupational Health and Safety Act, S.N.S. 1996, c. 7.
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Anti-Reprisal Provisions: the Test

• Tribunals and arbitrators will focus:

• Not on the validity of the underlying issue raised by the 
employee

• But rather on the alleged reprisal and the employer’s 
motivation

• A three-step test applies
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Step One: Protected Action

1. The employee engaged in a protected action by acting in 
compliance with OHS legislation or seeking its enforcement

• Includes:

• Testifying in an OHS enforcement proceeding

• Refusing dangerous work

• Filing a harassment complaint (more on this later!)
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Step Two: Adverse Consequence

1. X

2. The employee suffered an adverse employment 
consequence

• Includes:

• Intimidation
• Discipline – verbal warning, written warning, 

suspension
• Transfer or demotion
• Dismissal
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Step Three: Nexus

3. There is a causal link between Step One and Step

• A causal connection – a nexus – between the worker’s 
actions and the employment consequence
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Who has the Onus?

• On inquiry by an arbitrator or tribunal, the burden of proof 
that an employer or person acting on behalf of an employer 
did not act contrary to the OHS legislation typically lies with 
the employer
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Remedies for Reprisals

• Arbitrator or Tribunal may:

• Substitute penalty 
• Reinstate employee 
• Award damages for lost employment or lost wages 
• Put employee in position they would have been in but 

for contravention 
• Award damages for mental distress



Spotlight on:
Harassment-Based Reprisals
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Harassment Complaint as Protected 
Action

Ljuboja v. Aim Group Inc. (OLRB, 2013)

Facts
• Applicant employee filed workplace complaint alleging his 

supervisor verbally abused him during a shift briefing (“shut 
the **** up”)

• Feared for his safety
• Shortly after, employee informed his contract (which was up 

for renewal in two weeks) would not be renewed
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Harassment Complaint as Protected 
Action

Ljuboja v. Aim Group Inc. (OLRB, 2013)

Findings
• Employer’s request for summary dismissal of the application 

denied
• An employee who makes a harassment complaint is 

seeking enforcement of/acting in compliance with OHS 
legislation 

• “Surely the Legislature did not intend […] to spell out the 
obligation on employers to include measures and 
procedures for workers to report incidents of harassment at 
their own peril? ”
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Harassment Complaint as Protected 
Action

Ljuboja v. Aim Group Inc. (OLRB, 2013)

Employer Takeaways
• The case law out of Ontario has confirmed that making a 

complaint of workplace harassment qualifies as “acting in 
compliance with” or “seeking the enforcement of” OHS 
legislation

• Be careful when disciplining an employee following a 
harassment complaint – even if it seems invalid/unfounded



EMOND HARNDEN  | LABOUR AND EMPLOYMENT LAW | DROIT DU TRAVAIL ET DE L’EMPLOI 

Beware of the Nexus

Komolafe v. Trader Corporation (OLRB, 2016)

Facts
• Applicant employee emailed HR re: allegations of 

harassment by her immediate supervisor
• 12 days later, she was terminated
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Beware of the Nexus

Komolafe v. Trader Corporation (OLRB, 2016)

Findings
• Employer’s request for summary dismissal of application 

denied, in part because of very small time lapse between 
harassment complaint and termination

• “In the circumstances, the temporal proximity between the 
applicant making a harassment complaint to the employer 
and her termination are sufficiently close to satisfy the Board 
that the application should not be dismissed without a 
hearing.”
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Beware of the Nexus

Komolafe v. Trader Corporation (OLRB, 2016)

Employer Takeaway
• Be cautious of a temporal nexus between a complaint and 

discipline
• Clear notes and documents will be essential when there is 

temporal proximity between an employee’s OHS-related 
complaint and discipline against them
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What Not to Do

Boucher v. Wal-Mart Canada Corp. (ONCA, 2014)

Facts
• Employee’s manager belittled, humiliated and demeaned her in an 

attempt to make her quit
• Employee brought a complaint through Wal-Mart's Open Door 

Communication Policy
• In breach of that policy, employee’s complaint leaked to her manager, 

who then threatened reprisal 
• Wal-Mart concluded complaint was unsubstantiated and notified 

employee that she would be disciplined for making the complaint
• Manager was neither disciplined nor cautioned 
• Employee quit after a final incident
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What Not to Do

Boucher v. Wal-Mart Canada Corp. (ONCA, 2014)

Trial Court Findings
• Employee brought an action against Wal-Mart and her 

manager
• Jury determined she had been constructively dismissed
• Awarded 20 weeks’ salary plus $1.45 million in aggravated 

and punitive damages
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What Not to Do

Boucher v. Wal-Mart Canada Corp. (ONCA, 2014)

Court of Appeal Findings
• Court of Appeal upheld jury’s findings
• Condemned Wal-Mart’s threat of reprisal as “reprehensible”
• Reduced punitive damages to:

• $10,000 against manager
• $100,000 against Wal-Mart 

• Total price tag to Wal-Mart: $410,000 plus 20 weeks’ salary
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What Not to Do

Boucher v. Wal-Mart Canada Corp. (ONCA, 2014)

Employer Takeaways
• It is not enough to have an anti-reprisal policy and pay “lip 

service” to it – employers must actually adhere to their 
policies

• Employers are vicariously liable for their managers’ actions, 
and so must ensure managers are:

• Fully trained; and
• Aware that reprisals are illegal and will not be tolerated



Avoiding Reprisal 
Complaints
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Preventing Reprisals

• Have detailed, written policies and procedures that 
denounce reprisals

• …and ensure they are enforced!

• Ensure the same policy statement is reflected in all other 
documents

• E.g., complaint forms, outcome letters, etc.
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Preventing Reprisals

• High-level training: train HR and managers to appreciate 
that engaging in OHS reprisals is illegal and will not be 
tolerated

• Front-line supervisor training: train supervisors on avoiding 
reprisal complaints

• Provide practical checklists and procedures
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Preventing Reprisals

• Before imposing discipline:

• Ensure supervisors investigate thoroughly, especially in cases of 
seeming insubordination, to ensure no safety-related right was 
being asserted

• Consider discipline only if:

• A safety-related reason for the employee’s action can be ruled 
out; or

• The safety-related reason alleged is clearly spurious

• Require senior management or HR to review discipline if a safety-
related right appears to be involved



Defending Against 
Reprisal Complaints



EMOND HARNDEN  | LABOUR AND EMPLOYMENT LAW | DROIT DU TRAVAIL ET DE L’EMPLOI 

Documentation

• Record and retain details of all investigations (harassment, 
discipline, etc.)

• Clear notes and documents are an employer’s best defence
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Defence No. 1: No Protected Action

• Show that the employee did not exercise a protected OHS 
right in the first place

• E.g.:

• The employee complained to the employer, but 
their complaint does not disclose even an arguable 
case of harassment; or

• The employee complained about working 
conditions, but there was no indication they found 
them “dangerous”
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Defence No. 2: No Nexus

• Show that there is an insufficient nexus between the alleged 
protected action and the alleged adverse employment 
consequence

• E.g.:

• There is no temporal nexus; or

• There is no causal nexus – the adverse 
consequence is completely unrelated
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Key Takeaways

• Engaging in a reprisal can cost you

• Timing isn’t everything – but it is a big thing

• Document, document, document!
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QUESTIONS?
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